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Medicaid and Financing Health Care for Individuals
Involved with the Criminal Justice System

People in prisons and jails often have complex and costly
health care needs, and states and local governments
currently pay almost the entirety of these individuals’
health care costs. In addition, it is estimated that as many
as 70" to 90? percent of the approximately 10 million®
individuals released from prison or jail each year are
uninsured. Lack of health insurance is associated with
increased morbidity and mortality,* and the high rate of
uninsurance among individuals involved with the criminal
justice system is compounded by rates of mental illness,
substance use disorders, infectious disease, and chronic
health conditions that are as much as seven times
higher than rates in the general population.®

When an individual returns to the community

after incarceration, disruptions in the continuity of
medical care have been shown to increase rates of
reincarceration and lead to poorer and more costly
health outcomes.® Research shows that the first few
weeks after release from incarceration are the most
critical in terms of connecting people to treatment.
Reentry into the community is a vulnerable time, marked
by difficulties adjusting, increased drug use, and a 12-
fold increase in the risk of death in the first two weeks
after release.” For many, the failure to provide a link to
healthcare coverage and services upon release results
in needless, potentially months-long gaps in their
access to health care. If they access care at all, these
individuals often rely upon hospital emergency room
services, shifting much of the cost burden to hospitals
and state, county, and city agencies.®

This failure to link individuals involved with the
criminal justice system to health coverage and

services upon release from incarceration is especially
costly to state and local governments. Total state and
local spending on uncompensated health care for the
uninsured reached $17.2 billion in 2008.° Individuals
involved with the criminal justice system, who make
up as much as one-third of the uninsured population
in the United States, can be expected to account for
a significant portion of this spending.’® Furthermore,
elevated recidivism rates, which are associated with a
lack of access to health care for individuals with mental
illnesses or substance use disorders, contribute to the
burden of state and local corrections spending."

The appropriate use of federal Medicaid dollars to help
pay for health care provided to this population can save
states and localities money, in addition to minimizing
health and public safety concerns associated with
reentry following incarceration. However, opportunities
to maximize and maintain Medicaid enroliment for
eligible individuals in this population, and especially to
make use of Medicaid to finance certain types of care
provided to those who are incarcerated, have been
largely underutilized by states.

Historically, adults who do not have dependent
children or do not meet disability criteria have not
been eligible for Medicaid, which has limited the
extent to which the program has funded services
for people involved with the criminal justice system.
Under the Affordable Care Act (ACA), a significant
portion of the justice-involved population will gain
eligibility for Medicaid coverage for the first time.
Some will qualify for federally subsidized health
insurance plans offered through the state health
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insurance marketplaces, but the majority will be

newly eligible for Medicaid under the law’s expansion
of the Medicaid program. States that make full use

of opportunities to enroll eligible individuals in their
criminal justice systems in Medicaid and appropriately
leverage the program to finance eligible care can
realize considerable cost savings by diverting more
individuals to treatment—which is significantly less
costly than incarceration—and by reducing reliance on
state-funded health care services for the uninsured.

There are also opportunities to achieve budget savings
for certain health care services provided to those

who are incarcerated. Although the Medicaid “inmate
exclusion"—which refers to language in the Social
Security Act barring the use of federal Medicaid
funding to pay for health care services for “inmates of
a public institution?—limits the ability of states and
localities to draw on Medicaid funding for inmate health
care, certain exceptions to this provision can generate
important cost savings. Medicaid payment for services
provided in correctional settings is restricted by the
inmate exclusion, but federal law does grant states the
authority to use Medicaid to finance inpatient health
care services for incarcerated individuals when provided
by a licensed medical facility in the community, i.e., one

that is not under the authority of the corrections agency.

Only a few states have yet opted to take advantage
of this opportunity. However, with the expansion of
Medicaid under the ACA, an opportunity exists for
states to better leverage Medicaid to help finance
inmates’ inpatient medical care.

This paper will provide an overview of federal
Medicaid law related to people involved with the
criminal justice system; discuss policy options
available to improve continuity of coverage while
ensuring federal funds are spent appropriately;
provide state examples of best practices; and give
recommendations for state and local governments.

Federal Medicaid Rules on Coverage
of Griminal Justice Populations

A significant portion of states' criminal justice populations,
including prison and jail populations, are eligible for

Medicaid, and the numbers will increase significantly

in 2014 in those states participating in the Medicaid
expansion authorized by the ACA. Although federal

law restricts the use of Medicaid to finance health care
provided to beneficiaries while they are incarcerated, the
ability to finance qualifying inpatient medical care is an
important exception. In addition, Medicaid can serve as a
valuable source of coverage for health care services for
individuals who are mandated to treatment, on probation
or parole, or who are returning to the community following
incarceration. States that effectively utilize Medicaid to
finance care provided to eligible justice-involved individuals
can realize significant cost savings. Furthermore, criminal
justice systems that identify and enroll eligible individuals
in Medicaid at all points of justice system involvement,
including in jails and prisons, can greatly improve access to
needed health services for this population.

While there is a Constitutional requirement under the
Eighth Amendment to provide health care services to
individuals who are incarcerated, federal law prohibits
states from using federal Medicaid funds to pay for care
provided to incarcerated individuals in most circumstances,
even if they are eligible and enrolled in the program.”
Specifically, section 1905 of the Social Security Act
prohibits “payments with respect to care or services for
any individual who is an inmate of a public institution
(except as a patient in a medical institution)." This provision,
known as the inmate exclusion provision, pertains to

all individuals involuntarily confined in state or federal
prisons, jails, detention facilities, or other penal facilities.

The inmate exclusion provision applies only to the availability
of federal financial participation, i.e. it does not restrict the
ability of states to utilize state dollars to pay for inmate
health care services. In practice, the exclusion results

in most health care provided in jails and prisons being
financed by the state or local corrections agency, rather
than by the state Medicaid program. However, the inmate
exclusion provision does not change whether an individual
is eligible for Medicaid and does not require termination of
Medicaid enrollment during incarceration.”® In fact, under
federal Medicaid law, an individual incarcerated in a public
institution may remain enrolled in Medicaid if the appropriate
eligibility criteria are met. States have been encouraged
by CMS to suspend rather than terminate an individual's
Medicaid enrollment during incarceration, allowing
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Medicaid

Jointly financed and administered by states and the
federal government, Medicaid is the primary source
of health care coverage for more than 50 million
low-income parents, children, and pregnant women.
Beginning in 2014, millions of additional individuals,
including many low-income, childless adults will gain
eligibility for coverage for the first time as a result
of the passage of the ACA. State participation in
the expansion of Medicaid eligibility is optional, and
eligibility criteria will continue to vary by state.

Each state has a distinct Medicaid program that operates
within broad guidelines defined by federal law."® States
document the design of their Medicaid programs and
outline the benefits that are available to Medicaid
beneficiaries and the amount, duration, and scope of
those benefits in their State Plans, which are submitted
to and reviewed by the federal Centers for Medicare and
Medicaid Services (CMS).* While there is considerable
variation in Medicaid programs and benefits among
states, and sometimes even among various categories

of enrollees within a state, the comprehensiveness of
Medicaid coverage generally compares favorably with
commercial health insurance. Through a combination

of low overhead costs and below average provider
reimbursement rates, Medicaid is also typically more cost-
effective than other sources of health care coverage.”
This is particularly true in comparison with health care
spending by corrections systems, which typically do not
have the same negotiating power and cannot obtain
similarly favorable rates for health care services.

The costs of the Medicaid program are shared by
states and the federal government. The federal

share varies by state based on the state’s average
personal income compared to the national average.
For most services, the federal government pays a state
between a floor of 50 percent and about 74 percent
of service costs, leaving the state responsible for the
remainder. For newly eligible enrollees under the ACA,
the federal share will be at least 90 percent from
2014 forward. This federal share of Medicaid costs is
called the Federal Medical Assistance Percentage, or
FMAP. In addition, the state’s costs for administering
the Medicaid program are generally matched dollar
for dollar by the federal government, with some
administrative activities matched at a higher rate.'®

Medicaid to be billed for certain, limited types of health
care services that are permitted to be reimbursed during
incarceration. An additional benefit of suspension

is that individuals can more easily access Medicaid
services following release, which can be critical to a
successful transition during the reentry process.

However, states and localities often misinterpret

the exclusion to require the termination of Medicaid
enroliment, and some states’ information technology
systems are simply unable to accommodate a
suspension of Medicaid enrollment. As a result, the
vast majority of states currently forgo the opportunity
to utilize Medicaid as a funding source for inpatient
healthcare services. By enabling the suspension of
enroliment in Medicaid, states can make more effective
use of Medicaid and ensure that it is leveraged
appropriately both during incarceration and upon
release to link people to appropriate services.

States Suspending Medicaid

Suspension of Medicaid Benefits upon Incarceration: At least 12
states have laws or administrative policies to suspend Medicaid
enroliment of inmates.

+ California
+ Colorado
* Florida

+ lowa

+ Maryland

* Minnesota

* New York

+ North Carolina
+ Ohio

» Oregon

» Texas

» Washington

Allowable Uses of Medicaid for
Incarcerated Persons

The inmate exclusion provision expressly allows
the use of federal Medicaid funding to finance care
provided to an eligible incarcerated individual when
that individual is “a patient in a medical institution.”
The Department of Health and Human Services

has clarified that this allows federal funds to be
used when the incarcerated individual is admitted
as an inpatient in a hospital, nursing facility, juvenile
psychiatric facility, or intermediate care facility for
at least 24 hours.?" Because community-based
inpatient care can represent a sizeable portion of the
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cost of care provided to individuals in prisons and jails,
there is the potential for considerable cost savings to
a state that is able to effectively use Medicaid funding
to finance some of these services. For example, North
Carolina has reported that it saved $10 million in the
first year of billing Medicaid for eligible inpatient
services, while California saved about $31 million by
doing so in FY 2013.22

To qualify for federal financial participation, the individual
must be admitted for at least 24 hours and the facility
must be community-based and separate from the
corrections system.?* Once the individual has been
admitted in the appropriate inpatient setting for at least 24
hours, all medically necessary Medicaid covered services
provided to that individual while admitted can be billed by
the provider to Medicaid. At least 14 states—Arkansas,
California, Colorado, Delaware, Louisiana, Michigan,
Mississippi, Nebraska, New York,?® North Carolina,?
Oklahoma, Pennsylvania, Vermont,?” and Washington—
currently bill Medicaid for at least some eligible inpatient
health services provided to incarcerated individuals, and
additional states are exploring this option.?®

The potential savings available to state budgets are
spurring efforts by additional states to bill Medicaid

for allowable inpatient medical services, as well as to
expand the scope of this practice in states already
doing so in a limited fashion. For example, in a study

of prison expenditures on health care services in New
York between April 2008 and March 2010, it was found

that the New York Department of Corrections and
Community Supervision contracted with community-
based healthcare providers for certain emergency,
inpatient, and outpatient services for its incarcerated
population, at a cost of approximately $230 million.
Approximately $89 million of this money, or 38 percent
of the costs for community-based care over the two-
year period, was for inpatient services that were
potentially reimbursable by Medicaid. To date, New York
has implemented policies to seek federal Medicaid
reimbursement retroactively for its jail population in
limited instances, and it is currently making policy
changes to allow the state to draw on federal funds in all
allowable circumstances.?® New York’s efforts, as well as
recent efforts to bill Medicaid for inmate inpatient care
in North Carolina and Colorado, are discussed in more
detail later in this report.

While underutilized, this opportunity to use Medicaid
to finance inpatient care for individuals in prisons and
jails has long existed. However, the ACA’'s Medicaid
expansion and enhanced federal funding will likely
make this practice much more attractive to states
that choose to expand their Medicaid program
beginning in 2014. The resulting increase in the
number of eligible inmates and the higher federal
matching rate in those states will likely incentivize
the implementation of policy changes to make use
of federal Medicaid funding for their incarcerated
populations’ inpatient medical care.

Understanding Medicaid Enrollment, Suspension, and Termination

Medicaid termination—This term refers to the removal of an individual from the Medicaid rolls as a result of
incarceration, without regard to whether or not an individual remains eligible for the program. If terminated,
an individual would need to submit a new application for the Medicaid program. Depending upon the type of
application, a new eligibility determination may take as long as 45 to 90 days under federal guidelines.?

Medicaid suspension—This option allows an incarcerated individual to remain on the Medicaid rolls in a
suspended status, which reflects that the individual continues to meet eligibility criteria but that health care
services (apart from qualifying inpatient medical care) cannot be financed using federal Medicaid dollars.

Medicaid redetermination—Federal policy requires that an individual’s eligibility for Medicaid be
redetermined at least every 12 months. Federal rules also state that for those who are eligible based on
Modified Adjusted Gross Income (MAGI) criteria, eligibility may not be redetermined more frequently than

every 12 months.
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States Billing for Inpatient Care

Billing Medicaid for Inmate Inpatient Care: At least 14 states bill Medicaid
for at least some eligible inmate inpatient care.

+ Arkansas
+ California
+ Colorado
+ Delaware

+ Louisiana
* Michigan
* Mississippi

+ Nebraska

» New York

+ North Carolina
+ Oklahoma

+ Pennsylvania
+ Vermont

+ Washington

The ACA’s Medicaid Expansion:
Opportunities to Increase Health Coverage
for Individuals Involved with the Criminal
Justice System

In the vast majority of states, Medicaid eligibility
guidelines have excluded childless adults from coverage,
regardless of their income or poverty level. A few states
have used waivers and other mechanisms to extend
coverage to this population, but most states have limited
Medicaid eligibility to those who meet categorical
eligibility criteria, such as low-income pregnant women,
individuals disabled by medical conditions, children,

and parents of dependent children. As a result, low-
income, childless adults make up a substantial portion
of the uninsured in this country. Recognizing the high
proportion of uninsured individuals in this population,
Congress significantly expanded Medicaid coverage
under the ACA to include adults at or below 133 percent
of the federal poverty level (FPL), or $15,282 annual
income for an individual and $25,975 for a family of
three, at a projected cost to the federal government of
about $434 billion through 2019.°

Under the ACA, up to 15.1 million previously uninsured,
low-income adults ages 19 to 64 may become
Medicaid eligible,®" and the expansion will have
important implications for the criminal justice system.
Estimates indicate that approximately 35 percent of
people gaining Medicaid eligibility under the ACA will
have a history of criminal justice system involvement.®?
Furthermore, there are approximately 4.5 million

adults in the United States that are currently eligible
for Medicaid but are not enrolled, who may have more

opportunities to be enrolled into coverage when the major
provisions of ACA take effect on January 1,2014.%

Increased Federal Funding for the
Newly Medicaid Eligible Population

States that expand Medicaid eligibility as outlined under
the ACA will receive a significantly increased FMAP

to do so, meaning that the reimbursement available

from the federal Medicaid program will be significantly
enhanced. In fact, federal reimbursement for health care
services for all newly eligible adults who gain coverage
under the ACA (known as the “expansion population”)
will equal 100 percent for the years 2014-2016, and
reimbursement will continue to be significantly increased
after full federal funding expires. Beginning in 2017,
states will receive 95 percent FMAP for the expansion
population, and the rate will be reduced slightly each
year through 2020, at which point it will remain
permanently at 90 percent.3*

A number of “expansion states” used waivers to expand
Medicaid to childless adults making at least 100 percent
FPL prior to the passage of the ACA. These states will
have few or no individuals who qualify as “newly eligible”
under the law, but new federal matching provisions aimed
specifically at these states will still provide an opportunity
for significant savings on health care expenditures. These
expansion states will begin receiving enhanced FMAP
for those individuals that were eligible on March 23, 2010
and would otherwise have been newly eligible under the
ACA.*® The expansion state FMAP will vary by state,

but will be at least 75 percent in 2014 and will gradually
increase annually until all states receive a permanent 90
percent FMAP for this population by 2020.3¢

As a result of the expansion of Medicaid to childless
adults and higher income parents and the greatly
enhanced funding available from the federal
government for this newly eligible population, states
that implement policies to maximize and maintain
enrollment for their justice-involved populations will see
the potential for even more considerable cost savings
than these opportunities have presented in the past.
For example, Kentucky currently covers the full cost of
providing health care for its incarcerated population,
but the Governor's FY 2013 budget estimated a $4
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million savings could be realized for the state in FY
2013-2014 as a result of the ACA's expansion of
Medicaid eligibility to state inmates with income levels
up to 133 percent FPL.%"

Opportunities to Maximize Medicaid
Enrollment

The major provisions of the ACA, including the major
coverage expansion provisions and the enhanced FMAP
for newly-Medicaid eligible adults, take effect in January
2014. In preparation for the enormous changes coming
to the health care system, federal, state, and local
governments have been redesigning eligibility systems,
defining Medicaid benefits packages for the expansion
population, developing enroliment strategies, and
implementing countless other policy and practice reforms.
As states consider how they can maximize the Medicaid
program to enhance access to health care services for
individuals while reducing state and local spending, it may
be helpful to review states’ existing efforts to leverage the
Medicaid program to provide health care to individuals
involved with the criminal justice system.

State Approaches to Utilizing Medicaid for
Healthcare Services for People Involved with the
Criminal Justice System

This section details examples of best practices

and ongoing systems changes to bill Medicaid

for allowable services provided to incarcerated
populations in three states: North Carolina, New York,
and Colorado. These states were chosen for more in-
depth analysis of their Medicaid policies due to their
recent and ongoing efforts to implement effective
practices related to Medicaid eligibility and enrollment
for their incarcerated populations. Each of the states
profiled has chosen to implement a different set of
policy options to maximize Medicaid coverage for

this population, and they are at varying stages of
implementation. Policy and programmatic issues
explored include the use of Medicaid funds to bill for
inpatient medical care for jail and prison inmates and
suspension versus termination of Medicaid status
upon incarceration.

Of the three states, only North Carolina has adopted
and widely implemented policies to bill Medicaid for
community-based, inpatient medical care provided to
those who are incarcerated. It also requires suspension
of enrollment under an August 2008 directive to county
directors of social services,** however, it appears that
in practice, many counties may not be following this
directive,*® potentially limiting the impact of recent
policy changes by the state to bill Medicaid for eligible
services provided to its incarcerated population. New
York suspends Medicaid enrollment when an eligible
individual is incarcerated, bills Medicaid retroactively for
inpatient care in some circumstances, and is currently
undertaking policy and practice changes to make full
use of Medicaid for both its prison and jail populations.
Finally, Colorado passed legislation to suspend, rather
than terminate Medicaid enroliment for its incarcerated
population in 2008, and this legislation is still in the
process of being implemented.

North Carolina

North Carolina has recently implemented policies to
make use of Medicaid for eligible services provided

to Medicaid-enrolled individuals incarcerated in the
state’s jails and prisons. A state law was passed in

2010 requiring the Departments of Corrections and
Health and Human Services to develop protocols for
utilizing Medicaid to pay for care provided to those in the
state that would be receiving Medicaid if not for their
incarceration.*® Since February 2011, under the State
Plan, North Carolina has been requiring hospitals and
other inpatient providers to bill Medicaid for services
provided to Medicaid-enrolled incarcerated individuals.
By requiring these community-based health care
providers to bill Medicaid directly for services provided
to incarcerated individuals—as these providers do for

all Medicaid beneficiaries they serve—the corrections
system can avoid certain administrative burdens and can
generate greater efficiencies and reduced costs.

A report in 2010 by North Carolina’s State Auditor found
that during the two-year period from 2008 to 2009,
the state Department of Corrections paid about $159.8
million for health care, about $26.5 million of which was
for inpatient medical care that was provided to likely
Medicaid-eligible incarcerated individuals. The report

POLICY BRIEF: OPPORTUNITIES FOR CRIMINAL JUSTICE SYSTEMS TO INCREASE MEDICAID ENROLLMENT | 6



Special benefits considerations for the Medicaid expansion population

All newly-eligible Medicaid beneficiaries will be enrolled in an “alternative benefits plan” (also known as

a “benchmark plan”), which may be based on certain private health insurance plans or be any coverage
approved by the Secretary of HHS, including a state's traditional coverage under the State Plan.® In
addition, coverage must include the ACA's ten categories of Essential Health Benefits (EHBs).>® Among
the mandatory EHB coverage categories for Medicaid alternative benefit plans is coverage of services
for mental health and substance use disorders, which must be covered at parity with medical/surgical
benefits.*® The inclusion of substance use disorder treatment services as an EHB to be provided at parity
is especially significant, as there has been wide variation in coverage of substance use disorder services
across state Medicaid programs, if these services have been covered at all.*’ Given that the justice-involved
population is estimated to make up a significant proportion of the newly eligible and taking into account
the higher than average prevalence of substance use and mental health disorders in this population, the
requirement that plans covering the expansion population include these benefits represents a significant
opportunity to improve access to mental health and substance use disorder services.

These protections are important to ensure that newly eligible adults, including those with involvement in
the criminal justice system, receive adequate coverage. However, states will continue to have significant
discretion in outlining the services covered within these mandatory benefit categories, and some states
may use the flexibility available to them to offer the expansion population a package of benefits that

is potentially less robust that what Medicaid traditionally covers. To protect the coverage of vulnerable
populations, the ACA specifies that certain categories of individuals, including the “medically frail," are
exempt from mandatory enrollment in the alternative benefit plan.*? Those who qualify as medically frail
include individuals with a wide range of disabilities and limitations, including individuals with chronic
substance use disorders and adults with serious mental illness.*3 These individuals will want to evaluate
both the alternative benefit plan and traditional Medicaid to determine which set of benefits best meets

their needs.

estimated that by using Medicaid to pay for hospital
and other inpatient care for its eligible prison and jail
population, North Carolina could have realized a two-
year savings of $23 million. According to the auditor,
this approximately 87-percent savings on inpatient care
for Medicaid-eligible individuals would have resulted
both from the ability to bill Medicaid for eligible services
thereby drawing down federal funding, as well as from the
lower provider rates negotiated by Medicaid as compared
to the prices paid by the Department of Corrections.*”

The State Auditor’s report also noted that the Medicaid
expansion under the ACA would result in considerable
additional savings for the state, should it choose to
participate in the Medicaid expansion. While the report
did not attempt to quantify the potential savings to the
state under the ACA, if North Carolina expands Medicaid
eligibility to nearly everyone in the state at or below 133

percent FPL, state spending on health care services for
justice-involved individuals would fall significantly.*®

New York

New York is one of the few states that suspends
Medicaid enrollment when someone is incarcerated, and
it is the only state to suspend Medicaid indefinitely, rather
than only until a new eligibility determination is required.*®
It is also one of only a handful of states to have provided
Medicaid coverage to childless adults up to 100 percent
FPL prior to the passage of the ACA in 2010. These
policies put New York in a unique position to utilize
Medicaid to pay for care provided to its incarcerated
population; however the state is just recently beginning
to undertake an effort to maximize Medicaid enrollment
and reimbursement policies for care provided to people
involved with the criminal justice system.
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New York removed restrictions in state law that
prohibited claiming federal Medicaid funds for care
provided to incarcerated individuals beginning in 2001,
and it started suspending rather than terminating
Medicaid enrollment for incarcerated individuals in
2008.%° However, state practices have resulted in the
receipt of just a portion of potentially available federal
Medicaid funds for qualifying services provided to
incarcerated individuals. Under current New York policy,
reimbursement from the federal government is only
sought for services provided to individuals incarcerated
in local jails. Moreover, reimbursement for care provided
to individuals in local jails is only sought in limited
situations compared to the broader range of eligible
situations that federal law permits.’’ As a result, the
state is only receiving a small portion of the federal
reimbursement that might be available.

Still, to date, local governments in New York have
received more than $4.5 million in reimbursement from
the federal government for inpatient medical services
provided to Medicaid eligible inmates.®® To claim this
reimbursement, the state submits claims to the federal
government on behalf of the local jurisdiction for the
amount that would have been billed by the inpatient
treatment facility. The local jurisdiction then receives
reimbursement for the federal share of the Medicaid
costs. The local jurisdiction remains responsible for
what the state’s share of costs would have been, as
well as any difference between Medicaid rates and the
rate paid by the jail for those inpatient services.>®

New York's approach is more administratively
complicated than approaches in which states

require the treating medical facility to bill Medicaid
directly, and it fails to capture available federal

funds that could be used to reimburse providers

for allowable inpatient medical services provided to
state prisoners. New York is working to change its
policy to allow the state to access federal Medicaid
funds for care provided to its incarcerated population
in all allowable circumstances, i.e., for inmates of
both jails and prisons, as well as to require health
care providers to bill Medicaid directly rather than
submitting for retroactive reimbursement.®* According
to a December 2012 report by the Office of the
State Comptroller, New York could save $20 million
annually if it used Medicaid to finance allowable

inpatient services provided to all eligible incarcerated
individuals.®®

New York's practice of suspending Medicaid enroliment
indefinitely when an individual is incarcerated, which
relies on a state law providing that time incarcerated
shall not count toward the required redetermination
period,”® as well as its status as a Medicaid expansion
state, makes it strongly positioned to access federal
Medicaid funding for its incarcerated population and may
potentially make it a model for other states to follow.

Colorado

In 2008, the Colorado state legislature passed a law to
require that “persons who are eligible for Medicaid just
prior to their confinement in a jail, juvenile commitment
facility, Department of Corrections facility, or Department of
Human Services facility shall have their Medicaid benefits
suspended, rather than terminated, during the period of
their confinement."®” This legislation is in the process of
being implemented, and in the years since the passage
of the state law a detailed correspondence between the
state and the federal Department of Health and Human
Services has developed that may be useful for other states
considering similar policy changes (see appendix).%¢ For
example, the correspondence clarifies that:

® As long as the individual continues to be eligible
for Medicaid and is residing as an inpatient in a
medical facility, federal policy and regulations do
not place a time limit on federal Medicaid funding
availability for those individuals under the exception
to the inmate exclusion provision;*

® |f the correctional authority limits an individual's
ability to leave a correctional facility on a permanent
basis, such as a requirement that the individual
return to the facility at night, that would be considered
incarceration under the federal standard;®°

®  The state would not have to amend its Medicaid State
Plan in order to establish suspension of Medicaid
for incarcerated individuals, and would therefore not
need approval from the federal Centers for Medicare
& Medicaid Services (CMS) to institute the change.®’

The Colorado Department of Health Care Policy
and Financing continues to communicate with CMS
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and other states as it moves forward to implement
Medicaid suspension policies for those in its prison
and jail system. Colorado’s ongoing clarifications

on the appropriate use of federal Medicaid funds to
finance inpatient medical care for eligible, incarcerated
individuals have been critical to the state’s efforts to
utilize Medicaid funding and can serve as a valuable
source of information for other states.

Opportunities and Recommendations
for State Policymakers

While opportunities to make more effective use of
Medicaid have always been available, with the passage of
the Affordable Care Act and the expansion of Medicaid,
states have an important opportunity to reevaluate whether
their use of Medicaid to finance care for eligible, justice-
involved populations is making efficient use of state and
federal resources. Below are recommendations for states
to consider implementing in order to better meet the health
needs of incarcerated and reentering individuals.

1. Discontinue automatic Medicaid terminations

The federal government has repeatedly encouraged
states to ensure that incarcerated individuals eligible for
Medicaid are returned to the Medicaid rolls upon release,
so that coverage is immediately available.%? However, just
a few states have implemented this recommendation. It
appears that only New York suspends Medicaid enroliment
indefinitely, allowing individuals who are incarcerated for
longer periods or those who are incarcerated during their
annual redetermination date to remain enrolled. Other
states, including California,%® Florida,** lowa,%® Maryland,
Minnesota, North Carolina,®® Ohio,%” Oregon,?® Texas, and
Washington, do not automatically terminate Medicaid but
suspend it for a certain period of time, typically until the
enrollee’s scheduled eligibility redetermination period.®®
Additional states have policies in place to enroll eligible
individuals in Medicaid as part of discharge planning.”
States that suspend Medicaid can more easily ensure that
enrollment is reinstated when incarcerated individuals are
released and that formerly incarcerated individuals can
immediately access health care without gaps in coverage.
An indefinite suspension approach as exemplified by New
York would likely enable states to make the most effective

use of federal funding, as there would be no lapses in
Medicaid enrollment for incarcerated individuals that
continue to meet eligibility criteria. Policy options include:

® End the automatic termination of Medicaid for
individuals when they are incarcerated by
indefinitely suspending Medicaid enrollment and
facilitating reactivation when needed.

or

® Suspend Medicaid up to the enrollee’s annual
eligibility redetermination date, minimizing
disruptions in Medicaid enrollment for those
incarcerated for short periods of time. Combined
with discharge planning that includes Medicaid
eligibility screenings, states could use this more
limited approach to reenroll eligible individuals
when they are released. However, this limited
approach may continue to result in disruptions in
enrollment that would likely make it more difficult
for states to draw down available federal funding
for care provided to incarcerated individuals.

® Upgrade claims systems and other computer
systems to track suspended enrollment. States are
currently upgrading their Medicaid systems to
prepare for the implementation of the ACA, with
enhanced federal funding for certain administrative
activities.”" This may provide states that have
previously chosen not to implement Medicaid
suspension policies due to difficulties upgrading
eligibility and claims systems with an opportunity to
revisit their disenrollment policies.

® Regardless of Medicaid suspension or termination
policies, ensure that all individuals released from
incarceration who are eligible for Medicaid are
enrolled and eligible to receive health care services
upon release.

2. Make effective use of federal Medicaid funding for
inpatient services

Federal officials have repeatedly informed states that
the Medicaid inmate exclusion provision does not

apply to inpatient medical services provided in certain
facilities under federal law. States that have designed
their Medicaid eligibility and enrollment systems in a way
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that makes use of federal funding for these services, or
studied potential savings associated with doing so, have
shown that considerable reductions in state and local
spending can be achieved by using federal funding to
help finance these services. In addition, these analyses
have also frequently demonstrated that additional savings
can be captured as a result of the more favorable provider
rates negotiated by Medicaid, as compared with the rates
paid by the local or state corrections agency. As many
more incarcerated individuals become Medicaid eligible
in 2014 at the enhanced federal matching rate, states
prepared to use Medicaid to finance inpatient care will
see substantial savings.

®  States should ensure that processes are in place
to determine an inmate’s Medicaid eligibility and
enrollment status at entry into the criminal justice
system.

®  States should implement policies to require
community-based hospitals, nursing homes,
juvenile psychiatric facilities, and intermediate care
facilities to bill Medicaid for eligible inpatient
services provided to incarcerated individuals.

3. Screen individuals involved with the criminal justice
system for Medicaid eligibility at every opportunity

While much of the discussion in this report focuses

on untapped opportunities to leverage Medicaid for
incarcerated populations, states can ensure greater
access to health coverage and services and achieve
efficiencies in state and local spending by ensuring that
all individuals involved in the criminal justice system

are screened for Medicaid eligibility. The ACA requires
the use of a single, streamlined application to evaluate
eligibility for both Medicaid and federally subsidized
health coverage offered by the health insurance
Marketplace, meaning that the submission of a single
application will be sufficient to ensure that an individual’s
eligibility for enrollment in either type of health care
coverage is considered. In addition, the Medicaid
alternative benefits package required by the ACA,
including coverage of mental health and substance use
disorder services, provides new opportunities to expand
appropriate diversion to treatment and to ensure access
to necessary health care services upon release for

people involved with the criminal justice system.

As discussed earlier, opportunities to utilize Medicaid

to fund health care services for incarcerated individuals
are limited by the inmate exclusion, but are still quite
financially significant. To ensure that these opportunities
are fully captured, states should screen individuals
involved with the criminal justice system for Medicaid
eligibility at every opportunity, including during
incarceration. Contrary to common perceptions among
individuals charged with reentry planning, there is no
federal prohibition against screening individuals for
Medicaid eligibility during incarceration. In fact, federal
law requires that Medicaid applicants be allowed to have
individuals accompany, assist, and represent them in the
application or eligibility redetermination processes if they
choose.”” HHS has clarified that “corrections department
employees and others working on behalf of incarcerated
individuals are not precluded from serving as an
authorized representative of incarcerated individuals for
purposes of submitting an application on such individual's
behalf."”® States could implement policies to screen
everyone for Medicaid eligibility in all of their prisons

and jails, and immediately suspend coverage when an
incarcerated individual is found eligible.

Administrative costs incurred by states for staffing,
training, and performing Medicaid eligibility determinations
are split evenly by the states and the federal government,
and a federal administrative matching rate of 90

percent is temporarily available to states for the costs of
upgrading eligibility and enrollment systems to prepare
for the coverage expansions under the ACA.™ By
maximizing enrollment of its incarcerated population, a
state could also maximize the use of available federal
Medicaid funds and ensure that all eligible individuals
leaving prisons and jails are enrolled in Medicaid and
able to access services. HHS has made clear that
corrections department employees and others working
on behalf of individuals incarcerated in prisons and

jails may serve as authorized representatives for the
purposes of submitting an application for Medicaid
coverage, and that these administrative activities are
likely eligible for federal matching funds.

To ensure that the state budget efficiencies and
expanded Medicaid coverage are achieved:
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= States should implement policies to screen all
individuals in their prisons and jails for Medicaid
eligibility, and suspend enrollment for those found
eligible. By maximizing their incarcerated populations’
Medicaid coverage, states can make full use of
Medicaid to finance inpatient health care for this
population and ensure that all eligible individuals being
released from prison or jail have Medicaid coverage.

®  States should develop strategies to screen and enroll
Medicaid-eligible individuals at all points of justice-
system involvement and maximize the use of federal
administrative matching funds to support enrollment
staff and processes. A large percentage of those who
are on probation, parole, or at other points in the criminal
justice system may be eligible for Medicaid, and states
should work to ensure that those who are eligible are
enrolled and able to access needed health services.

" Given the significant overlap in justice-involved and
Medicaid-eligible populations, criminal justice and
Medicaid agencies should work closely to identify and
address enrollment challenges and coverage issues
unique to the criminal justice population.

4. Ensure that Medicaid coverage for the newly eligible
offers an adequate scope of services

Finally, increased enrollment in Medicaid will be of limited
value in enhancing coverage and access to health care
services for people involved with the criminal justice
system who are living in the community, if the Medicaid
alternative benefit plans covering the newly eligible
population do not include an adequate scope of services.
The high rates of chronic and communicable disease

in the justice-involved population point to a compelling
need for access to comprehensive coverage, especially
with regard to mental health and substance use disorder
services. While the ACA requires that coverage for all
ten categories of essential health benefits be included in
these plans, including the provision of mental health and
substance use disorder coverage at parity, it does not
address scope of services. To ensure that individuals can
access necessary health care services:

®  Criminal justice and Medicaid agencies should
work as a team to ensure that the scope of services
included in the state’s Medicaid alternative benefit
plan are adequate to meet the needs of the justice-
involved population. Essential services include, but

are not necessarily limited to: integrated treatment
for co-occurring mental and addictive disorders,
cognitive behavioral interventions to address
factors associated with illegal activity, and intensive
case management.

Conclusion

The Affordable Care Act has provided a new focus

on enrolling those who are eligible for health care
coverage but who remain uninsured, as well as those
who will gain coverage for the first time under the law.
These system changes are ongoing and will take years
to fully implement, however criminal justice systems,
health departments, and state and local officials can
now identify and review existing and new opportunities
to utilize Medicaid to meet the health needs of people
involved with the criminal justice system.

The expansion of Medicaid under the ACA provides an
opportunity for states to review their health coverage
policies for their criminal justice populations. HHS has
made clear that states can and should ensure that
Medicaid enrollment is suspended while an eligible
individual is incarcerated and that they should implement
policies to immediately return an eligible individual to the
Medicaid rolls at release. In addition, federal law gives
states flexibility to use Medicaid for certain inpatient
medical services provided to their Medicaid eligible
incarcerated populations. This flexibility is underutilized
and states that suspend, rather than terminate, and
reinstate Medicaid eligibility when an incarcerated
individual receives community-based inpatient care
could see considerable cost-savings.

Many more people who are involved with the criminal
justice system will soon be eligible for Medicaid at

an enhanced federal match, and states have an
unprecedented opportunity to improve health outcomes,
maintain continuity of care, and reduce their health

care costs for the criminal justice population by
implementing policies to maximize Medicaid coverage and
reimbursements. To effectively meet these challenges,
policymakers from criminal justice and Medicaid agencies
should regularly communicate and partner to improve
relevant systems, processes, and policies affecting their
Medicaid-eligible criminal justice population.
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Resources

The following resources may be helpful to state officials
working to implement changes in Medicaid eligibility and
enrollment policies for criminal justice populations.

Implications of The Affordable Care Act on People
Involved with the Criminal Justice System (2013)

A brief providing an overview of the implications of the
ACA for adults involved with the criminal justice system,
as well as information about how professionals in the
criminal justice field can help this population access the
services now available to them.

County Jails and the Affordable Care Act: Enrolling
Eligible Individuals in Health Coverage (March 2012)
A report by the National Association of Counties
detailing issues and challenges local jails and human
services agencies may face determining eligibility and
enrolling those in county jails into health coverage
gained under the Affordable Care Act.

How Will the Medicaid Expansion for Adults Impact
Eligibility and Coverage? (July 2012)

An issue brief prepared by the Kaiser Family Foundation
that provides an overview of Medicaid eligibility for adults
and implications of the ACA for adult Medicaid coverage.

Frequently Asked Questions: Implications of the
Federal Health Legislation on Justice-Involved
Populations (2011)

A set of FAQs from the Council of State Governments
Justice Center detailing the impact of health coverage
and other provisions in the ACA for those in criminal
justice system.

Medicaid Expansion and the Local Criminal
Justice System (2011)

An article published in American Jails describing
the implications of the Medicaid expansion for local
correctional systems.

Facilitating Medicaid Enroliment for People with
Serious Mental llinesses Leaving Jail or Prison:
Key Questions for Policymakers Committed to
Improving Health and Safety (2011)

A brief providing elected officials and corrections

and mental health directors with guidance related to

enrolling eligible individuals with serious mental illness in
Medicaid and other programs.

Establishing and Maintaining Medicaid Eligibility
upon Release from Public Institutions (2010)

A report by the Substance Abuse and Mental Health
Services Administration discussing opportunities and
challenges for increasing Medicaid coverage among
those being released from correctional institutions and
other public institutions.

Policy Basics: Introduction to Medicaid (2008)
A short report by the Center on Budget and Policy
Priorities providing an overview of Medicaid eligibility,
benefits, and financing.
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FROM: Director
Disabled and Elderly Health Programs Group
Center for Medicaid and State Operations

SUBJECT:  Clarification of Medicaid Coverage Policy for Inmates of a Public Institution

TO: All Associate Regional Administrators
Division for Medicaid and State Operations

The purpose of this memorandum is to clarify curreat Medicaid coverage policy for inmates of a
public institution. Recently, central office staff have become aware of 2 number of inconsistencies
in various regional office directives on this subject which have been sent to States. Moreover,
the growing influx of inquiries from the internet has prompted us to expand and, in some cases,
refine our coverage policy in this area Therefore, in the interest of insuring consistent and
uniform application of Medicaid policy on inmates of a public institutution, we believe that this
communication is necessary

Statute and Parameters

Section 1905(a)(A) of the Social Security Act specifically excludes Federal Financial Participation
(FFP) for medical care provided 1o inmates of a public institution, except when the inmate is a
patient in a medical institution.  The first distinction that should be made is that the statute refers
only to FFP not being available 1t does not specify, nor imply, that Medicaid eligibility is
precluded for those individuals who are inmates of a public institution.  Accordingly, inmates of 2
public institution may be eligible for Medicaid if the appropriate eligibility criteria are met.

The next significant distinction is that under current Medicaid coverage policy 1or inmates there 1s
no difference in the application of this policy to juveniles than the application to adults. For
purposes of excluding FFP, for example, a juvenile awaiting trial in 2 detention center is no
different than an adult in a maximum security prison For application of the statute. both are
considered inmates of a public institution.

Criteria for Prohibition of FEP

When determining whether FFP is prohibited under the above noted statute, two criteria must be
met. First, the individual must be an inmate; and second, the facility in which the individual is
residing must be a public institution.  An individual is an inmate when serving time for 2 criminal
offense or confined inypluntarily in State or Federal prisons, jails, detention facilities, or other
penal facilities. An individual who is voluntarily residing in a public institution would not be
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considered an inmate, and the statutory prohibition of FFP would not apply Likewise, an
individual, who isvoluntarily residing in a public educational or vogational training institution for
purposes of securing education or vocational training or who is voluntarily residing in a public
institution while other living arcangements appropriate to the individual’s needs are being made,
would not be considered an inmate. [t is important to note that the exception to inmate status -
based on while other living arrangements apptopriate to the individual’s needs are being made’
does not apply when the individual is involuntarily residing in a public institution awaiting criminal
proceedings, penal dispositions, or other involuntary detainment determinations. Moreover, the
duration of time that an individual is residing in the public institution awaiting these arrangements
does not determine inmate status

Regarding the second criteria necessary for determining whether FFP is prohibited, a facility is a
public institution when it is under the responsibility of a governmental unit, or over which a
governmental unit exercises administrative control. This contro! can exist when a facility is
actually an organizational part of a governmental unit or when a governmental unit exercises final
administrative control, including ownership and controf of the physical facilities and grounds used
to house inmates Administrative control can also exist when a governmental unit is responsible
for the ongoing daily activities of a facility, for example, when facility staff members are
government employees or when a governmental unit, board, or officer has final authority to hire
and fire employees

Privatizati f Priso

Some States have contracted with a private health care entity to provide medical care in the public
institution to its inmates We have determined that FFP would not be available for the medical
services provided in this situation. We believe that the inmates are not receiving services as a
patient in a medical institution Rather, they are continuing 1o receive medical care in 2 public
institution because governmental control continues to exist when the private entity is a contractual
agent of a governmental unit.

Some States are also considering the feasibility of selling or transferring ownersiup rights of the
prison’s medical un  including the housing facility and the immediate grounds) to a private health
care entity, thereby potentially establishing the unit as a medical institution for which FFP may be,
available on the greater grounds of the public institution. We do not believe this arrangement is
within the intent of the exception specified in the statute  We adhere to the policy that FFP is
unavailable for any medical care provided on the greater premuses of the prison grouads where
security is ulrimately maiatained by the governmental unit

Excepuion to Prohibition of FEP

As noted in the above cited statute, an exception to the prohibition of FFP is permitted when an
inmate becomes a patient in a medical institution This occurs when the inmate is admitted as an
mpaiient in 2 hospital, nursing facility, juvenile psychiatric facility, or intermediate care facility.
Accordingly, FFP is available for eny Medicaid covered services provided to an ‘inmate’ while an
inpatient in these facilities provided the services are included under a State s Medicaid plan and
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the inmate is Medicaid-eligible We would note that in those cases where an inmate becomes
an inpatient of a long-term care facility, other critenia such as meeting level of care and plan of
care assessments would certainly have to be met in order for FFP to be available

FFP, however, is not available for services provided at any of the above noted medical institutions
including ¢linics and physician offices when provided 1o the inmare on an outpatient basis. Nor is
FEP. available for medical care provided to an inmate taken to a prison haspital or dispensary. In
these specific situations the inmate would not be considered a patient in 2 medical institution.

Policy Application

As a result of a significant number of recent inquiries from the internet and regional offices, we
have provided policy guidance involving issues where inmates receiving medical care in various
settings and under unique situations. The following examnples will help in determining whether
FEPis available or not. Please keep in mind that these are broad and general examples and
extenuating circumstances may exist which could effect this determination

Examples when FFP is available:

L Infants living with the inmate in the public institution

2. Paroled individuals

3 Individuals on probation

4. Individuals on home release except during those times when reporting to a prison

for overnight stay

5, Indwviduals living voluntarily in a detention center, jail, or county penal facility after
their case has been adjudicated and other living arrangements are being made for
them {e g , transfer to a community residence)

6. Inmates who become inpatients of a hospital, nursing facility juvenile psychiatric
facility or intermediate care facility for the mentally retarded (Note: subject to
meeting other requirements of the Medicaid program)

Examples when FFP is unavailable:

{ Individuals (including juveniles) who are being held involuntarily in detention
centers awaiting trial

2. Inmates involuntarily residing at a wilderness camp under governmental control

3. Inmares involuntarily residing in half-way houses under governmenial control

4 Immates receiving care as an outpatient

5 Inmates raceiving care on premises of prison, jail, detention center, or other penal
setting

If there are any questions concerning this communication, please contact Thomas Shenk or Verna
Tyler on 410 786-3295 or 410 786-8518, respectively

Pkl ===

Robert A Streimer
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THE SECRETARY OF HEALTH AND HUMAN SERVICES
WALRINGTON, D.C 20201

APR 6 2000

The Honorable Charles B. Rangel
House of Representatives
Washington, D.C. 20515-3215

Dear Mr. Rangel

Thank you for your letter requesting clarification of Federal law regarding the eligibility
of detainees/inmates in the New York City jail system. You asked if Federal policy
requires or allows States to suspend (or end) Medicaid eligibility for inmates entering the
New York City Jail System at Rikers Island. ‘You also asked about Federal policy on
reinstating Medicaid eligibility upon release of such an inmate. I regret the delay in this
response.

Since Federal Financial Participation is not available for services rendered to a
Medicaid-eligible individual during the period of incarceration (see section 1905(a) of the
Social Security Act), Federal policy permits (but does not require) States to use
administrative measures that include temporarily suspending an eligible individual from
payment status during the period of incarceration to help ensure that no Medicaid claims
are filed. In addition, for inmates with longer periods of incarceration, a State can
periodically redetermine eligibility as required by 42 CFR 435,916, but use simplified
procedures to do so. Regardless of the simplified procedures used, a State must ensure
that the incarcerated individual is returned to the rolls immediately upon release, unless
the State has determined that the individual is no longer eligible for some other reason.

I have asked Ms, Judy Berek, the Health Care Financing Administration’s Regional
Administrator for the New York area, to contact the State and ensure that Federal policy
is understood and implemented correctly.

[ appreciate your bringing this matter to our attention.

Sincerely,
\l

a E. Shalala
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THE SECRETARY OF REALTH AND HUMAN SERVICES
WAaALHINGTON, D.&, 20201

0CT 0 1 2001

The Honorable Charles L. Rangel
House of Representatives
Washington, DC 20515

Dear Mr. Rangel:

Thank you for your letter inquiring about the Department’s palicy on the Medicaid
eligibility of inmates when they are released from prison.

I share your concermn about the ability of inmates who entered jail enrolled in Medicaid to
retain Medicaid coverage. The letter correctly describes the Department’s policy, which
is aimed at preventing the kinds of situations you describe. The September 14, 2000,
letter stated that States may not terminate incarcerated individuals from Medicaid until a
redetermination has been conducted, including an ex-parte review.

In addition, unless a state determnines that an individual is no lenger eligible for Medicaid,
states must ensure that incarcerated individuals are returned to the Medicaid eligibility
rolls immediately upon release, thus allowing individuals to go directly to a Medicaid
provider and demonstrate his/her Medicaid eligibility. Please be assured that this is CMS
current policy and there are plans to disseminate it to all states.

This policy is clearly advantageous for those whose incarceration is relatively brief, If
they are released during a normal period of eligibility and before the State's usual,
periodic redetermination of eligibility takes place, then our policy should ensure
immediate resumption of Medicare coverage upon their release.

Please feel free to call me if you have any further questions or concerns.

Tommy G, Ahompson
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DEPARTMENT OF HEALTH & HUMAN SERVIGES$ -~ : - ~ Ay

Centers for Medicare & Medicaid Services ' - TR ‘ m
1600 Broadway, Suite 700 N BRI R R

Denver, CO 80202-4967

0008 DEC 8 PM 2 cdners for mevicare & mevicuo services
Region VIII

REUoiYEW
December 2, 2008

Joan Henneberry

Executive Director

Colorado Department of Health Care Policy and Financing
1570 Grant Street

Denver, CO 80203-1818

Re: Suspension of Medicaid Eligibility for Incarcerated Persons

This is in response to your letter dated July 31, 2008 requesting clarification on Federal Medicaid
policy for Medicaid eligible individuals that become incarcerated. Please note that federal financial
participation at the administrative match rate is available for States that want to implement
suspension status for Medicaid eligible individuals that become incarcerated. We researched your
questions and consulted with CMS Central Office to provide the following responses (in bold). The
responses are based 42 CFR 435.110 and Health Care Financing Administration Letter dated
December 12, 1997. Please note that this is the current policy and is subject to change based on
appropriate regulatory processes by CMS.

1. Under the above (inserted in State’s letter) definition of an inmate, would an individual be
considered an inmate if they are in an inpatient hospital setting that is a locked acute forensic
medicine inpatient care unit specifically designed for those incarcerated, awaiting criminal
proceedings, or awaiting penal dispositions?

An individual would be considered an inmate if he or she is residing in this setting
involuntary because the setting is acting on behalf of a law enforcement public institution
for incarceration. Therefore there is no Federal Financial Participation (FFP) available.

An individual may be under arrest or even under investigation (not charged with any crime) by a
local sheriff’s department or that state patrol, but are confined involuntarily in the inpatient
hospital setting. Would such an individual be considered an inmate even if they were not in a
locked acute forensic medicine inpatient care unit specifically designed for those incarcerated but
instead in an inpatient hospital room designed for normal, daily use?

If the individual is in a hospital that is separate from the prison system and the individual
becomes and inpatient of that hospital, then the individual is not considered to be an inmate
of a public institution.

If an individual is incarcerated in a state prison or county jail and then transferred to the inpatient
hospital setting, is the individual still considered an inmate under 42 CFR § 435.1010 and
ineligible for FFP?
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Page #2 - Suspension of Medicaid Eligibility for Incarcerated Persons

If the setting is a hospital accredited as such and not created for the purposes of law
enforcement and incarceration (which is separate from the law enforcement system), then
the individual is not considered and inmate. FFP would be available.

If an individual is incarcerated in a state prison or county jail and then transferred to a nursing
facility setting, is the individual considered an inmate under 42 CFR § 435.1010 and ineligible
for FFP? Does the response change if the inmate is hospitalized or in the nursing facility for an
indefinite amount of time? For example, the individual requires a ventilator and remaining in a
state prison or county jail is no longer medically feasible.

If the inmate becomes an inpatient of a nursing facility or a hospital, FFP is available for
that individual under the exception of the inmate provision. This continues as long as the
individual is an inpatient of the medical facility. Federal policy and regulations do not
place a time limit for FFP availability as long as individual continues to be eligible for
Medicaid and residing as an inpatient in the medical facility.

2. Under the above definition of an inmate, would an individual required to reside in privately-
owned center (such as a halfway house) that is not an organizational part of any governmental
unit, nor does any such unit exercise final administrative control over the private facility,
considered an inmate under 42 CFR § 435.1010 and ineligible for FFP? For example, the state’s
Community Corrections programs provide services for persons convicted of less severe felony
offenses who are diverted from prison by the courts and services for persons who are being
transitioned back to the community from prison. In addition, individuals in Community
Corrections programs may have been released from a state prison or county jail, but have yet to
be released on parole and are required to return to the privately-owned center nightly. We further
note that the state does not exert any significant indicia of control over the Community
Corrections facilities. Employees are private employees, each facility has a large degree of
discretion in setting its own administrative and disciplinary policies and procedures, and the
facilities retain the power to remand residents back to prison in a variety of situations.

If facilities under the State’s Community Corrections programs are limiting the
individual’s ability to leave the facility on permanent basis, such as the requirement for the
individual to return to the center at night, CMS interprets these facilities as institutions for
incarceration. While the State provides information that the centers are separate from any
governmental unit, we would like additional clarification for the facility’s legal basis to
restrict an individual’s ability to leave the facility. From the information we have, we
conclude that Colorado Community Corrections programs are an integral part of the
State’s criminal justice system and act on the behalf of an overburden traditional prison
system.

If so, if the individual is transferred to the inpatient hospital setting during their stay in such a
facility, is the individual still consider an inmate and should benefits remain to be suspended?

See response to question #1: if the individual becomes an inpatient of a hospital, then FFP is
allowed as long as he or she is an inpatient of the hospital and eligible for Medicaid.
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Page #3 - Suspension of Medicaid Eligibility for Incarcerated Persons

3. Under the above definition of an inmate, would an individual only needing temporary
detoxification services be considered an inmate if they are in held in a locked facility that
provides non-medical, clinically managed detoxification from alcohol and drugs in a clean and
safe environment? All individuals are provided sleeping accommodations and well-balanced
meals during their stay. The individual is normally held in these facilities until their blood
alcohol level is negligible. Even though these services are not normally billable to Medicaid, the
Department requests clarification to understand if these individuals are inmates and would
qualify to have their benefits suspended during their stay.

It depends on whether the facility is acting on behalf of a public institution for
incarceration and it carries out law enforcement duties. Please provide additional
information about these facilities: location, organizational structure, funding, etc. Please
clarify whether individuals go to these facilities voluntarily or whether they are placed in
these facilities by law enforcement personnel.

If so, if the individual is transferred to the inpatient hospital setting during their stay in such a
non-medical, clinically managed facility, does the individual remain an inmate and should
benefits remain suspended?

Depends on nature of facility. Please provide additional information per previous response.

Since many of the individuals covered under Medicaid, qualify due to their status of having
children in the household, the Department has the following questions to operationalize the
suspension of Medicaid eligibility.

4. If one member of the household becomes incarcerated, does that action alone trigger a “change in
circumstance” under 42 CFR § 435.916?

Yes, this would be a change is circumstance that must be reported and for which eligibility
must be re-determined pursuant to 42 CFR 435.916 (change in household composition and
change in residency for member of the household).

a. If so, must the Department re-determine eligibility for the entire household and exclude the
incarcerated individual from the household’s application? Such an action would likely render the
incarcerated individual ineligible for Medicaid. Further, if the individual incarcerated is the only
child in the household, the re-determination would likely also cause the parents or other adult
members of the household to become ineligible.

Per previous response, State must re-determine eligibility and remove incarcerated
individual from household application because individual is no longer living in the same
household. This could have an impact on the eligibility of other household members.

b. If not, is it acceptable to suspend the Medicaid benefits of the incarcerated individual without
changing the Medicaid eligibility status of the remaining members of the household?
No, per previous response.
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Page #4 - Suspension of Medicaid Eligibility for Incarcerated Persons

c. Does the answer change if the member of the household that is incarcerated is considered
head-of-household? Currently all Medicaid households must have a “head-of-household” that
resides at the residence. All correspondence is mailed to the head-of-household.

Federal regulations do not establish that there must be a “head of household” in order for
individuals to be eligible for Medicaid. Pursuant to 42 CFR 435.401, the State may not
impose eligibility requirements that are more restrictive than the AFDC or SSI programs.
Please clarify whether it is a requirement in Colorado Medicaid to have a “head-of
household” for purposes of Medicaid eligibility.

d. Does the answer change if the member of the household that is incarcerated is earning income
and that income is no longer available to the household?

Yes, this would change financial circumstances for the members remaining in the
household and eligibility must be re-determined.

e. If the Medicaid eligibility of an inmate is suspended upon incarceration, should it be
“unsuspended” as a procedural matter if the inmate is transferred to an inpatient hospital setting
(as referred to in Question 1)?

This is a State decision as federal law and regulations do not specify provisions on the
process used to suspend Medicaid eligibility. The fact that a Medicaid eligible client
becomes incarcerated does not make them ineligible for Medicaid, but FFP is not available
while they are incarcerated.

If the eligibility is “unsuspended,” will the inmate’s nominal household revert back to his or her
household prior to incarceration?

No, because they are no longer living in the household.

If the nominal household does not revert back and the inmate previously was Medicaid-eligible
as a result of residing in a household with qualifying children, how can the inmate retain
eligibility?

If the only basis for eligibility for the inmate was being a caretaker relative under section
1931 of the Act, the individual would not be eligible for Medicaid.

5. For disabled adults receiving Social Security Income (SSI), the Department operates Medicaid
under a Section 1634 agreement with the Social Security Administration (SSA). As such,
individuals are automatically enrolled or disenrolled from Medicaid depending solely in the
information received from the SSA.

The SSA has the ability to transmit to the Department when an individual’s SSI benefits are
suspended. Currently, the Department terminates Medicaid eligibility for these individuals. Once
SSA lifts the suspension of SSI, Medicaid is automatically reinstated. Would it be appropriate for
the Department to suspend Medicaid eligibility in accordance with the SSI suspension instead of
terminating Medicaid eligibility?
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Page #5 - Suspension of Medicaid Eligibility for Incarcerated Persons

If the Department receives information that an SSI individual is incarcerated but their SSI
benefits continue, would it be appropriate to suspend Medicaid eligibility?

Because Colorado only covers individuals receiving SSI payments pursuant to section 1634
of the Act and 42 CFR 435.120, but not the “eligible but not receiving” group in 42 CFR
435.210, if the individual stops receiving SSI payments when he or she becomes
incarcerated, this individual can no longer be eligible for Colorado Medicaid.

If the Department has suspended Medicaid eligibility for an inmate on SSI, would it be
appropriate for the Department to maintain the suspension of Medicaid eligibility after SSI
benefits have been terminated? SSI benefits are normally terminated after an individual has been
incarcerated for over a year.

Upon the conclusion of the incarceration, can the Department “un-suspend” (i.e., reinstate) an
individual’s Medicaid eligibility if that individual had his or her SSI benefits terminated or
suspended by SSA solely due to incarceration without the reinstatement of SSI benefits by SSA?

If SSA terminates SSI benefits, Medicaid must do the same because the only reason for
those individuals to be eligible for Medicaid was due to the receipt of SSI payments.

6. Depending on the facility, inmates may spend various lengths of time involuntarily confined. In
state prisons the average stay is well over a year, while in county jails the stay may only be for a
few days. Is there any specific length of time that Medicaid eligibility may be suspended for
inmates?

Federal statute or regulations do not specify time limitations for suspending Medicaid
eligibility.

a. If not, is it appropriate to indefinitely suspend Medicaid eligibility?
If s0, and the individual is a member of a household, can the individual remain part of that
household indefinitely during the incarceration period?

Per response to question #5, an incarcerated individual is no longer a member of a
household because they are no longer living there.

If so, and an eligibility redetermination required upon the conclusion of the incarceration period?
The Department is concerned about those individuals who are incarcerated for several years and
may not return to the same household under which Medicaid eligibility was originally
established.

b. Medicaid eligibility is re-determined annually. Can Medicaid eligibility be suspended beyond
the individual’s re-determination date? Is an annual redetermination required if the individual is
still an inmate?

If the individual continues to be eligible for Colorado Medicaid when they become
incarcerated, the State must do annual re-determination of eligibility pursuant to 42 CFR
435.916.
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Page #6- Suspension of Medicaid Eligibility for Incarcerated Persons

10.

c. Can the Medicaid agency specify a length of time beyond which Medicaid eligibility can be
suspended? For example, Medicaid eligibility may be suspended while an individual is
incarcerated up to one year but not beyond the individual’s Medicaid re-determination date.
Federal statute or regulations do not specify time limitations for suspending Medicaid
eligibility.

Would it be appropriate to set a policy for the suspension of Medicaid eligibility that treated
Medicaid individuals differently?

No, this would violate comparability requirements in section 1902(a)(10(B) of the Act.

If so, could that policy be set to treat SSI-disabled individuals different from AFDC adults? For
example, SSI-disabled individuals would not be eligible to have their Medicaid eligibility
suspended, but AFDC adults could.

If so, could that policy be set to treat adult individuals differently from children? For example,
adults would not be eligible to have their Medicaid eligibility suspended but children would be,
and that policy would be enforced even when adults and children are in the same household (such
as with AFDC households).

If so, could the policy be different based on the individual’s status in the household? For
example, anyone designated as head-of-household would not be eligible to have their Medicaid
eligibility suspended, but other adults and children in the household would be.
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No, this would violate comparability requirements in section 1902(a)(10(B) of the Act.

What would be the process for suspending Medicaid eligibility for those individuals who have
submitted a Medicaid application but have not received an eligibility determination prior to
incarceration? Under this scenario, Medicaid eligibility could be backdated to the period prior to
the incarceration, but then suspended once the incarceration began. Would such an action be
acceptable?

If the individual meets eligibility criteria when the application is processed, they would be
eligible for Medicaid even though he or she later becomes incarcerated. No FFP can be
claimed as long as they are inmates of the public institution.

To implement a suspension of Medicaid eligibility would the Department need to modify the
State Plan? Is there any notification to, or approval from, CMS that is needed prior to
implementation?

The State would not have to amend its Medicaid State Plan in order to establish suspension
of Medicaid eligibility for incarcerated individuals. This is not part of the State Plan. The
State would not need CMS approval prior to implementation.

Does CMS have any information regarding other states that have successfully implemented a
policy to suspend Medicaid eligibility that they could share with the Department? If so, the
Department would appreciate any assistance CMS could provide in contracting those states.
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New York and Pennsylvania have implemented suspension status for Medicaid eligible
individuals that become incarcerated.

11. Does CMS have any additional guidance on the issue of inmate eligibility other than the
December 12, 1997 letter that can be provided?

Not at this time.

12. Is it possible to apply the same suspension of eligibility to State Children’s Health Insurance
Program (“SCHIP”) individuals? If so, would any of the above responses to Medicaid eligibility
be significantly different?

Section 2110(b)(2) of the Social Security Act excludes children that are inmates of
public institutions from the SCHIP program, therefore similar suspension policies
would apply.

Please contact Diane Dunstan if you have questions regarding this letter. She can be reached at
(303) 844-7040 or at Diane.Dunstan@cms.hhs.gov .

Sincerely,

” - ] / -
(L’

Richard C. Allen

Associate Regional Administrator
Division of Medicaid & Children’s Health Operations

Cc: Chris Underwood

POLICY BRIEF: OPPORTUNITIES FOR CRIMINAL JUSTICE SYSTEMS TO INCREASE MEDICAID ENROLLMENT | 27



DEPARTMENT OF HEALTH & HUMAN SERVICES

Centers for Medicare & Medicaid Services ‘ m
1600 Broadway, Suite 700

Denver, CO 80202-4967

CENTERS for MEDICARE & MEDICAID SERVICES
Region VIII

August 16, 2010

Joan Henneberry

Executive Director

Colorado Department of Health Care Policy and Financing
1570 Grant Street

Denver, CO 80203-1818

Dear Ms. Henneberry:

This is in response to your letter dated December 23, 2009, requesting clarification on Federal
Medicaid policy for Medicaid eligible individuals that become incarcerated and then
subsequently need medical care. We apologize for the delay in responding.

Specifically, you are asking if services provided to the inmates who are receiving care from the
Correctional Care Medical Facility of Denver Health Medical Center, is eligible for Federal
Financial Participation (FFP). In your letter you describe the Correctional Care Medical Facility
of Denver Health Medical Center as a unit that is designed exclusively to treat inpatient referrals
from the Denver County detention facility but is a part of and operates under the accredited
inpatient hospital license of the Denver Health Medical Center.

Please be advised the costs of care, treatment and services described above and in your letter
dated December 23, 2009, is entitled to FFP. The basis for this technical assistance is based on
42 CFR 435.1009 and 42 CFR 435.1010 and the State Medicaid letter dated April 10, 1998.
While Federal law at 1905(a)(A) of the Social Security Act prohibits FFP for medical care or
services for inmates in a public institution there is the exclusion when the inmate who is
otherwise Medicaid eligible receives medical care in a medical institution.

The situation you describe in your letter is inmates on occasion are admitted into this special unit
of the Denver Health Medical Center for inpatient care. Denver Health Medical Center is a
licensed, accredited inpatient hospital and otherwise meets the definition of a medical institution
as defined at 435.1010(b)(2)(b). The inmates in question are expected to remain in Denver
Health Medical Center for a period of 24 hours or longer. Denver Health Medical Center is an
accredited and licensed hospital and not created for the purposes of law enforcement and
incarceration (which is separate from the law enforcement system) and is not under the authority
of any correctional unit. As long as these conditions are met FFP is available.

POLICY BRIEF: OPPORTUNITIES FOR CRIMINAL JUSTICE SYSTEMS TO INCREASE MEDICAID ENROLLMENT | 28



Suspension of Medicaid Eligibility for Incarcerated Persons
Page 2 of 2

Additionally, if the inmate becomes an inpatient of a nursing facility or a hospital, FFP is
available for that individual under the exception of the inmate provision. This continues as long
as the individual is an inpatient of the medical facility. Federal policy and regulations do not
place a time limit for FFP availability as long as the individual continues to be eligible for
Medicaid and residing as an inpatient in the medical facility.

If you have any questions please contact Diane Dunstan-Murphy of my staff at (303) 844-7040
or via email at Diane.Dunstan-Murphy @cms.hhs.gov.

Sincerely,
Richard C. Allen

Associate Regional Administrator
Division of Medicaid & Children’s Health Operations

cc: Chris Underwood
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