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Taxes and Fees 
Introduced by the ACA 
By Rowen Bell and Mike Gaal

While much of the fund-
ing necessary to im-
plement the Patient 

Protection and Affordable Care 
Act (ACA) was intended to 
come from general government 
revenues, the ACA did contain 
several revenue-raising provi-
sions taking the form of new 
federal taxes, fees or penalties. 
(Of course, in one famous in-
stance—the individual shared 
responsibility payment—one 
such provision had been called 
a “penalty” only for Chief Jus-
tice Roberts, critically, to con-
clude that it in fact was a “tax.”) 

This article1 focuses on three 
specific taxes or fees introduced 
by the ACA that have proven to 
be of significant interest to ac-
tuaries, namely:

• Transitional reinsurance 
fee or reinsurance con-
tribution (RC), which is 
levied under ACA Section 
1341 primarily for purposes 
of providing funding for the 
individual market’s 2014 to 
2016 transitional reinsur-
ance program

• Health insurer fee (HIF), 
levied under ACA Section 
9010, starting in 2014

• Excise tax on high-cost 
health plans or “Cadillac 
tax,” levied under ACA Sec-
tion 9001, starting in 2018.

From our current vantage in 
2015, five years after ACA en-
actment, we know that the RC 
will pass into history in the 
near future, while the HIF has 
moved from an area of signifi-
cant concern to an ongoing fact 
of life. Meanwhile, the Cadillac 
tax is starting to loom large and 
will likely be a focal point of en-
ergy over these next five years.

REINSURANCE 
CONTRIBUTION
ACA Section 1341 provides 
that, during the years 2014 to 
2016, $20 billion will be made 
available to carriers in the in-
dividual market under a gov-

Medicare or Medicaid cover-
age). Draft regulations imple-
menting Section 1341 proposed 
the percentage-of-premium ap-
proach, under the theory that it 
would create better state-level 
alignment between the fund-
ing of the reinsurance program 
and the associated expendi-
tures, as it would lead to high-
er RC amounts in states where 
health care is more expensive. 
However, the final regulations 
issued in early 2012 switched 
to the per capita basis, large-
ly on administrative simplicity 
grounds. Because self-funded 
plan sponsors are part of the 
RC funding base, implement-
ing a percentage-of-premium 
approach would have necessi-
tated calculation of “premium 
equivalents” for self-funded 
plans; a per member charge 
may be less equitable in theory 
but was clearly going to be far 
less complex in practice.

So, by mid-2012 it was known 
that an insurer’s RC expense 

ernment-provided reinsurance 
program. In addition, ACA 
Section 1102 provided that, 
between enactment and 2014, 
up to $5 billion would be made 
available to employers under 
what was known as the tempo-
rary reinsurance program for 
early retirees.

In an effort to generate an 
offsetting $25 billion in gov-
ernment revenues, ACA Sec-
tion 1341 created a new fee on 
health insurers and self-funded 
health plan sponsors, generally 
known as the reinsurance con-
tribution (RC). Unlike the oth-
er items discussed in this article, 
the RC is explicitly temporary, 
starting in 2014 and sunsetting 
after 2016.

The statute provided flexibility 
for regulators to assess the RC 
on either a percentage-of-pre-
mium basis or a per capita basis, 
but only on commercial major 
medical coverage (i.e., by stat-
ute the RC does not apply to 
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52  |  AUGUST 2015  THE ACA@5

will pay the RC in 2016, a year 
where by statute the goal is to 
generate $5 billion of revenue. 
However, because the deadline 
for 2014 RC submissions had 
been extended to January 2015, 
the 2016 rate would have been 
set without knowledge of actual 
2014 collections. 

One last technical item of inter-
est regarding the RC involves 
income statement presentation. 
For an insurer not participating 
in the individual market, the 
insurer’s entire RC payment 
is treated as an administrative 
expense. For an insurer partici-
pating in the individual market, 
however, a more nuanced treat-
ment was adopted: A portion of 
the insurer’s RC payment aris-
ing from its individual members 
is deemed to be a premium paid 
for by the government-provid-
ed reinsurance coverage funded 
by the RC, while the remainder 
of the RC payment is treated 
as administrative expense. The 
appeal of this approach is ob-
scure, given that the amount 
deemed via this process to be 
reinsurance premium is surely 
far less than what a private re-
insurer would seek to charge 
for the associated reinsurance 
protection.

HEALTH INSURER FEE
ACA Section 9010 is titled 
“Imposition of Annual Fee on 
Health Insurance Providers.” It 
created a new premium-based 
federal tax, starting in 2014. 
This revenue-raiser has been 

for 2014 would be calculated by 
taking a per member per month 
(PMPM) rate promulgated by 
the Centers for Medicare and 
Medicaid Services (CMS) and 
multiplying by its 2014 com-
mercial member months. As 
such, contracts with effective 
dates of Feb. 1, 2013, or later 
would, in principle, contribute 
to the insurer’s 2014 RC ex-
pense. Consequently, shortly 
after the ACA was upheld by 
the Supreme Court in the sum-
mer of 2012, insurers needed 
to consider taking actions to 
incorporate a load for the RC 
into pricing.

A very common pricing ap-
proach for a contract with a 
mid-2013 effective date was 
as follows: Take the load that 
would be appropriate for a con-
tract on Jan. 1, 2014, multiply 
by the fraction of the contract 
year that overlaps 2014, and 
include that PMPM load in all 
12 months’ premiums. For ex-
ample, if you expected the 2014 
RC rate to be $6.00 PMPM, 
then for a contract of March 
1, 2013, you’d seek to include 
two-twelfths of that, or $1.00 
PMPM, in premiums. This ap-
proach preserved the ability to 
have level premiums over the 
contract year while still collect-
ing the cash needed to fund the 
insurer’s expense, albeit with 
the side effect that some of the 
premiums collected in 2013 
were intended to cover an ex-
pense in 2014. An alternate ap-
proach, involving a defined pre-
mium step-up in the middle of 
the contract year (i.e., at Jan. 1, 
2014), was less commonly used 
but had the advantage of better 
matching revenue and expense 
across years.

At the time that rates for early 
2013 effective dates were being 
set in late 2012, insurers still 
needed to estimate what the 
2014 RC rate would be. The 
statute indicated that the RC 
was supposed to produce $12 
billion in government revenues 
in 2014. Given that objective, 
one could estimate the 2014 
RC rate by first estimating 
how many people in the Unit-
ed States would have commer-
cial major medical coverage 
(whether insured or self-fund-
ed) in 2014. Based on materials 
from late 2012, most insurers 
expected that the 2014 RC rate 
would be in the $5.70 to $6.00 
PMPM range, consistent with 
an expectation that somewhere 
around 165 million to 175 mil-
lion members would be subject 
to the RC in 2014. 

In December 2012, CMS pub-
lished a regulation setting the 
2014 RC rate at $5.25 PMPM, 
implying that it expected about 
190 million members to be sub-
ject to the RC. As of this writing, 
it is not clear whether or not the 
$5.25 PMPM rate for 2014 has 
proven to be adequate to gen-
erate the intended $12 billion 
of 2014 revenue; any shortfalls 
in the revenue raised by the 
RC could have implications for 
the collectability of insurers’ 
2014 transitional reinsurance 
receivables. A December 2014 
regulation has set the 2016 RC 
rate at $2.25 PMPM, which 
is consistent with an assump-
tion that 185 million members 

known by a number of different 
names, but for purposes of this 
article we will refer to it as the 
health insurer fee (HIF).

There are five important ways 
in which the HIF, by statute, 
differs from typical state premi-
um taxes.

First, the statute defines an 
exact amount of revenue to be 
raised via the HIF in each cal-
endar year, rather than spec-
ifying a tax rate to be applied. 
This feature has led to a process 
whereby insurers report their 
premiums to the Internal Reve-
nue Service (IRS) on newly cre-
ated Form 8963, and then the 
IRS apportions to each insurer 
a share of the statutory revenue 
target (which was $8 billion 
in 2014) based on that insur-
er’s proportion of total indus-
try-wide reported premiums. 

Second, the statute defines the 
HIF as being a nondeductible 
excise tax. As a consequence, 
from 2014 forward health in-
surers are reporting much high-
er effective tax rates (meaning, 
the ratio of income taxes to 
pretax income) than in the past, 
because pretax income is re-
duced by HIF expense whereas 
taxable income is not. 

Third, the HIF expense that is 
due for the current year is not 
connected directly to the insur-
er’s premiums for the current 
year. Instead, while it is the act 
of writing health insurance cov-
erage in the current year that 
creates the insurer’s obligation 
for HIF in the current year, 
the IRS uses insurers’ reported 
premiums from the previous 
calendar year in the HIF appor-
tionment calculation. (This has 
similarities to how the high-

There are five important ways in 
which the HIF, by statute, differs 
from typical state premium taxes.

Taxes and Fees Introduced by the ACA
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In the end, however, it appears 
that all of the major fully tax-
able insurers chose to fully pass 
the HIF costs through and take 
their chances with respect to 
maintaining volume. History 
would seem to judge that this 
was the right strategy; the im-
plementation of the HIF does 
not appear to have resulted in a 
significant shift of market share 
toward nontaxable insurers, de-
spite the unlevel playing field it 
created.

After reaching the decision to 
pass through HIF costs to cus-
tomers via premiums, insurers 
still faced a number of inter-
esting decisions about precisely 
how to do that. In discussing 
that, we first take a detour into 
accounting considerations, as 
they became relevant to the se-
lection of pricing tactics. 

As noted above, under the stat-
ute an insurer’s 2014 cash HIF 
payment was to be calculated 
as a function of its 2013 premi-
ums, with the caveat that, if the 
insurer did not write any health 
insurance in 2014, then it 
would owe no HIF. Given these 
facts, in which year’s income 
statement ought the insurer to 
recognize expense for the 2014 
HIF payment: the year the cash 
will be paid (2014), or the year 
whose premiums were used in 
the calculation of the payment 
amount (2013)?

A similar issue had been ad-
dressed in GAAP many years 
earlier. A pronouncement 
from the American Institute 
of CPAs (AICPA) called State-
ment of Position (SOP) 97-3 
contained guidance for how in-
surers should account for pre-

risk pool assessments of many 
states worked historically.)

Fourth, the statute carves out 
certain classes of insurers for 
special treatment. One class is 
not-for-profit insurers that gar-
ner at least 80 percent of their 
revenues from Medicare Ad-
vantage and/or Medicaid; these 
insurers are exempted from the 
HIF. Another class is insurers 
that are exempt from federal 
income taxation; these insurers 
get to haircut their reported 
premiums by 50 percent.

Finally, the HIF does not apply 
to all types of health insurance 
premiums. Although dental, 
Medicare Advantage and Med-
icaid premiums are included 
alongside major medical in the 
HIF’s scope (unlike the RC), 
other coverages such as Medi-
care Supplement, long-term 
care (LTC), disability and stop-
loss are excluded.

These comparatively unusual 
facets of the HIF created a host 
of interesting issues for health 
insurers and their actuaries 
to confront over the past few 
years, as we now discuss.

The threshold question that 
insurers faced was whether 
they should seek to fully pass 
through the cost of the HIF 
to their customers, via premi-
um increases. Although at first 
glance one might think the an-
swer is obviously “yes,” there is 
more to think about here than 
meets the eye. 

An important and unusual con-
sideration here is the non-de-
ductibility of the HIF. If a tax-
able company seeks to fund a 
$10 million nondeductible ex-
pense, then increasing revenues 
by $10 million will not make 
the company whole, because 
the company would need to pay 
income taxes on 100 percent of 
the incremental revenue. So, for 
an insurer paying federal taxes 
at the normal corporate rate 
of 35 percent, revenues would 
need to increase by $15.4 mil-
lion, or $10 million divided by 
(1 – 35%), in order to generate 
$10 million in after-tax dollars.

As a result, the HIF structurally 
places “fully taxable” insurers at 
a competitive disadvantage rel-
ative to other classes of insur-
ers. As shown in the illustrative 
table in Figure 1, the amount 
by which the insurer would 

need to increase its premiums 
to make itself whole with re-
spect to the HIF (ceteris pari-
bus, i.e., assuming no change in 
volume) can vary widely based 
on the insurer’s tax status.

Now suppose you’re a fully 
taxable insurer in a market that 
has competitors with different 
tax statuses. How elastic do you 
believe demand for your prod-
uct is, relative to that of your 
competitors? 

If you believe that demand is 
very elastic, then you might 
conclude that the economi-
cally rational thing to do is to 
not fully pass the HIF costs 
through to customers via pre-
mium increases, out of a fear 
that if you tried to increase 
your rates by 2.3 percent while 
your nontaxable competitor 
increased them by 0.8 percent, 
you might lose enough volume 
that you’re worse off in the end 
on an underwriting margin ba-
sis. Conversely, if you believe 
that your product is sufficiently 
differentiated from competitors 
that customers will be sticky 
when faced with a 1.5 percent 
price differential shock, then 
you’d go ahead and seek to ful-
ly recoup the HIF costs via pre-
miums, despite the theoretical 
competitive disadvantage.

With these dynamics in play, 
and with all the players needing 
to stake out their pricing strat-
egies at roughly the same time, 
it was conceivable that different 
companies would pursue dif-
ferent strategic pricing paths—
some deciding to fully pass the 
HIF costs on to customers, and 
others deciding to absorb some 
or all of the costs in the hope of 
making it up through volume. 

Est. HIF as % of 
prem. (pretax)

Required make-
whole prem. incr.

“Fully taxable” insurers 
(i.e., paying 35% 
corporate rate)

1.50% 2.31%

Insurers paying 20% 
alternative minimum tax 
(AMT) rate (some Blue 
Cross/Blue Shield plans)

1.50% 1.88%

Nontaxable insurers 0.75% 0.75%

Exempt nonprofit 
Medicare/Medicaid 
plans

0.00% 0.00%

Figure 1
Premium Increases to Pay for HIF
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mium-based, insurance-related 
assessments, e.g., an assessment 
on workers’ compensation 
premiums to fund the operat-
ing budget of a state workers’ 
compensation board. Under 
the AICPA SOP 97-3 model an 
insurer would record a liability, 
and hence also administrative 
expense, for a premium-based 
assessment in the year whose 
premiums were being used to 
determine the amount of the 
assessment, even if the assess-
ment itself was not due until 
the subsequent year. 

The SOP 97-3 framework, 
had it been applied to the HIF, 
would have implied that insur-
ers would recognize the 2014 
HIF payment as an expense in 
their 2013 financial statements. 
And that, in turn, would have 
suggested that insurers ought 
to collect a load for the HIF in 
the premiums earned in 2013, 
in order to avoid a material 
mismatch between income and 
expense in 2013.

However, a contrary account-
ing precedent was established 
in GAAP shortly after the 
ACA’s adoption, with respect 
to yet another ACA-introduced 
fee: the Section 9008 fee on 
pharmaceutical manufactur-
ers. This revenue-raiser was 
structured very similarly to the 
HIF, except that it took effect 
three years earlier, in 2011. As 
a result, there was an immedi-
ate post-adoption need for ac-
counting guidance on this issue: 
Did pharmaceutical companies 
need to recognize an expense 
in 2010 for the 2011 payment? 
The conclusion of the Financial 
Accounting Standards Board 
(FASB) in 2010 was that no, the 
expense did not need to be rec-

ognized until 2011 even though 
2010 sales figures would be 
used to determine each man-
ufacturer’s share of the total 
industry fee burden. The logic 
was that, under the statute, the 
activity triggering the manu-
facturer’s liability for 2011 was 
not sales that had been made in 
2010, but rather the first sale 
made in 2011. 

Several months later, the FASB 
issued a pronouncement called 
Accounting Standards Update 
(ASU) 2011-06, which extend-
ed the same reasoning to the 
HIF, clarifying that the HIF 
was deemed to not be an “insur-
ance-related assessment” (thus 
placing it outside the scope of 
SOP 97-3), and implying that 
for GAAP purposes health in-
surers would not recognize any 
HIF expense until 2014. Ulti-
mately—although not without 
considerable debate and con-
troversy—the same answer was 
reached by the National Asso-
ciation of Insurance Commis-
sioners (NAIC) for statutory 
accounting.

In light of not only these ac-
counting considerations, but 
also the general uncertainty 
that existed throughout the first 
half of 2012 about whether the 
ACA would survive Supreme 
Court review, insurers in gener-
al did not include any load for 
the HIF in premiums for policy 
years starting Jan. 1, 2013, or 
earlier.

From the cohort of Feb. 1, 
2013, onward, however, most 
insurers started to include a pro 
rata HIF load, as part of premi-
um rates that would remain lev-
el for 12 months, in a manner 
similar to that discussed above 

for the RC. So, if an insurer 
was of the view that a 2.4-per-
cent-of-premium load would 
be required for the cohort of 
Jan. 1, 2014, then rates for the 
cohort of March 1, 2013, would 
include two-twelfths of that, or 
0.4 percent. Other insurers pre-
ferred an approach that used a 
defined mid-contract premium 
step-up at Jan. 1, 2014. 

One drawback with the ap-
proach of including an HIF 
load in some of the premiums 
collected in 2013 was the inter-
action with medical loss ratio 
(MLR) rebate requirements. 
The federal definition of MLR 
allows insurers to reduce pre-
miums by taxes/fees; so in the 
steady state, if an insurer is 
collecting the right amount in 
each year’s premiums to cover 
its taxes/fees expense paid out 
that year, then its federal MLR 
is unaffected. However, 2013 
was a special case: Insurers had 
increased premiums in order to 
start funding their 2014 HIF 
and/or RC, but had no HIF or 
RC expense to recognize, so 
the net effect was to lower the 
reported federal MLRs, which 
may have increased rebates in 
some cases. The industry made 
an effort to lobby the U.S. De-
partment of Health and Hu-
man Services (HHS) for relief 
from this phenomenon in 2013 
federal rebate calculations, 
without success.

The next key issue that insur-
ers faced in thinking about 
incorporating the HIF into 
pricing was how to compute 
the required load. In theory, an 
insurer would have needed to 
estimate each of the following 
variables in order to determine 

what its HIF load for the Jan. 1, 
2014 cohort, ought to be:

• The 2013 premiums that 
the insurer would report to 
the IRS on Form 8963

• The total 2013 premiums 
that the industry would 
report to the IRS on Form 
8963

• The amount of the insurer’s 
2014 premiums to which the 
HIF load will be applied

• The insurer’s 2014 (federal 
and state) income tax rate.

Given that these estimates 
needed to be made in early 
2013, it should not have been 
surprising that there was a lack 
of uniformity across the indus-
try in the assumptions made for 
the Jan. 1, 2014 cohort’s HIF 
load. In general, however, most 
of the fully taxable insurers 
came up with estimates in the 
range of 2.2 to 2.6 percent of 
premium.

Moreover, for a large insur-
er operating through multiple 
statutory entities or with mul-
tiple, separately managed lines 
of business, the insurer faced a 
philosophical decision: Should 
the HIF load be estimated at 
the holding-company level and 
applied equally across all enti-
ties and lines, resulting in some 
implicit cross-subsidization; or 
should different calculations 
be made for different entities 
and lines, reflecting differences 
in expected rates of premium 
growth from 2013 to 2014 or in 
income tax rates? Based on our 
inspection of 2014 rate filings, 
major insurers came down on 
both sides of this question.
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• How is the cost of coverage 
determined?

• What are the next steps?

Who has responsibility for 
calculating and paying the 
Cadillac tax?
In terms of calculating the tax, 
the responsibility falls on the 
employer to both calculate the 
amount of the excess benefit 
and notify the HHS secretary 
and each “coverage provider” of 
the amount. For multiemployer 
plans, the plan sponsor is re-
quired to perform the calcula-
tions and provide the notice to 
coverage providers.

Ultimately, it is the responsibil-
ity and liability of the coverage 
provider to pay the tax. How-
ever, there has been some con-
fusion as to what entity actually 
bears this responsibility. While 
it seems clear that, in a fully in-
sured plan, it is the insurance 
provider that will pay this cost, 
the language regarding self-in-
sured plans is less straightfor-
ward, noting “the person that 
administers the plan benefits” 
will be liable for paying the 
tax, which is further defined to 
include the plan sponsor if the 
plan sponsor administers bene-
fits under the plan.

Regardless of what entity ulti-
mately pays the tax, the expec-
tation is that any payable tax 
will ultimately flow back to the 
employer in the form of higher 
insurance rates and/or admin-
istrative expenses, even if it is 
the third-party administrator 
(TPA) or insurance carrier that 
is responsible for paying the 
tax.

One other issue of note in-
volves the impact of the HIF 
on Medicaid rates. As noted 
above, Medicaid premiums are 
included in the scope of the 
HIF, although some nonprofit 
Medicaid insurers may quali-
fy for an exemption from the 
HIF. As such, in order for a 
taxable insurer accepting Med-
icaid risk to be made whole, 
the capitation rate paid to the 
insurer from the state Medic-
aid program ought to include 
not only the HIF expense but 
also a provision for incremental 
income taxes. In March 2015 
the Actuarial Standards Board 
(ASB) adopted Actuarial Stan-
dard of Practice (ASOP) 49 on 
Medicaid managed-care capita-
tion rate development, and the 
new ASOP acknowledges this, 
stating (in Section 3.2.11.d) 
that the actuary should include 
in the capitation rate an adjust-
ment to reflect the income tax 
impact of any nondeductible 
taxes that the insurer is required 
to pay out of the capitation rate.

As we move forward beyond 
2015, much of these uncertain-
ties and transition concerns lie 
behind us. The overall industry 
HIF burden is growing by stat-
ute, from $8 billion in 2014 to 
$11.3 billion in 2015 and 2016 
and then on to $13.8 billion 
in 2017. This has led to an in-
crease in HIF loads from 2014 
to 2015, with current loads typ-
ically being around 3.0 percent 
for fully taxable insurers; also, 
the ability to estimate future 
HIF load requirements is en-
hanced by the fact that the in-
dustry has now been through 
one HIF reporting and col-
lection cycle. Most observers 
expect that HIF loads will not 
need to increase materially be-

yond the current level in the 
foreseeable future. As such, 
now that the HIF’s existence 
has been taken into account in 
pricing, future changes in the 
HIF are not expected to be a 
material contributor to future 
rate increases; the shock has 
been absorbed.

Despite that, HIF repeal re-
mains of interest to many 
stakeholders. A 2013 bill whose 
sole purpose was to repeal ACA 
Section 9010 attracted 231 
co-sponsors in the U.S. House 
of Representatives, yet died in 
committee; a similar bill intro-
duced in February 2015 has at-
tracted 196 House co-sponsors 
as of the end of March. Another 
2013 bill would instead have 
delayed HIF implementation 
until 2016 and obligated insur-
ers to return to their customers 
any amounts that had been col-
lected for purposes of funding 
2014 or 2015 HIF payments; it 
attracted 98 co-sponsors in the 
House but also died in commit-
tee. As this latter bill highlights, 
a practical difficulty with sim-
ply eliminating the HIF at this 
point is how to do so without 
creating windfall profits for in-
surers.

EXCISE TAX OR  
“CADILLAC TAX”
ACA Section 9001 is titled, 
“Excise Tax on High Cost 
Employer-Sponsored Health 
Coverage.” It amended Internal 
Revenue Code Section 4980I 
to create an “excess benefit” tax 
on employer-sponsored health 
care coverage, beginning in 
2018. This provision is often 
referred to as the “Cadillac tax,” 
in reference to the high value of 
benefits provided by a number 
of employer health plans.

This provision is one of the key 
revenue drivers of the ACA, and 
beyond the initial legislation 
there has been little addition-
al information provided about 
how the Cadillac tax will be im-
plemented and operationalized. 
However, on Feb. 23, 2015, the 
IRS and U.S. Treasury issued 
Notice 2015-16, which is “in-
tended to initiate and inform 
the process of developing reg-
ulatory guidance regarding the 
excise tax on high cost employ-
er-sponsored health coverage.”

While Notice 2015-16 did not 
provide us with all of the an-
swers we have been seeking for 
the past five years, it did attempt 
to clarify some of the existing 
language, as well as suggest-
ing some approaches to handle 
other aspects of the calculation. 
The notice was also very clear 
that Treasury and the IRS are 
very interested in receiving 
public comments to inform the 
proposed regulations. Com-
ments were to be submitted by 
May 15, 2015. At the very least, 
the notice seems to indicate 
the government is moving full 
steam ahead to implement the 
Cadillac tax, so those employ-
ers that were maintaining status 
quo while holding out hope for 
a repeal or delay may need to 
change course. 

The remainder of this section 
addresses the following key 
questions:

• Who has responsibility for 
calculating and paying the 
Cadillac tax?

• How is the amount of the 
Cadillac tax determined?

• What coverage is included 
in the calculation?
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from 2010 to 2018, the 
health cost adjustment 
percentage will be 110 
percent (100% + 65% - 
55%), and the annual lim-
itations would be $11,220 
and $30,250 for self-only 
and other-than-self-only 
coverage, respectively.

– Through 2015, the BCBS 
standard benefit option 
has increased by only 18 
percent over 2010, which 
seems to indicate there 
will be no adjustment for 
this factor.

• Age and gender adjust-
ment. After any application 
of the health cost adjust-
ment percentage, if the 
premium for the BCBS 
standard benefit option for 
the age and gender charac-
teristics of the employer is 
greater than the premium 
determined for the age and 
gender characteristics of the 
national workforce, then the 
excess amount would also be 
used to calculate the annual 
limitation.

– It should be noted that 
there is very little infor-
mation available regard-
ing the exact methodol-
ogy to be used for this 
adjustment. However, 
Notice 2015-16 is seeking 
comment regarding this 
provision.

• Exception for qualified re-
tirees and those engaged 
in high-risk professions. 
For these individuals, the 
dollar amounts noted above 
are increased by $1,650 
for self-only coverage and 
$3,450 for other-than-self-

How is the amount of the 
Cadillac tax determined?
At its most basic level, the tax 
will be determined as follows:

• For any employee with an 
“excess benefit,” the em-
ployer will pay an amount 
equal to 40 percent of the 
excess benefit.

• The excess benefit is defined 
as the monthly cost of the 
applicable employer-spon-
sored coverage of the 
employee less one-twelfth of 
the annual limitation.

• The annual limitation is 
defined as:

– $10,200 for an employee 
with self-only coverage

– $27,500 for an employee 
with coverage other than 
self-only.

Additionally, there are some 
potential adjustments to the 
annual limitation to consider, 
such as:

• The health cost adjust-
ment percentage. If the 
percentage by which the per 
employee cost for providing 
coverage under the Blue 
Cross/Blue Shield (BCBS) 
standard benefit option 
under the Federal Employ-
ees Health Benefits Plan for 
plan year 2018 (determined 
by using the benefit package 
for such coverage in 2010) 
exceeds such cost for plan 
year 2010 by more than 55 
percent, the excess of that 
amount will be used to in-
crease the annual limitation.

– For example, if the BCBS 
standard benefit option 
increases by 65 percent 

only coverage, resulting in 
the following amounts:

– $11,850 for an employee 
with self-only coverage.

– $30,950 for an employee 
with coverage other than 
self-only.

– It should also be noted 
that these amounts cannot 
be stacked (i.e., a qualified 
retiree who was engaged 
in a high-risk profession 
would only receive one 
adjustment, not both).

– A qualified retiree is de-
fined as an individual who 
is receiving coverage by 
reason of being a retiree, 
has attained age 55, and 
is not entitled to benefits 
or eligible for enrollment 
under the Medicare pro-
gram.

– While some high-risk 
professions have been 
clearly identified (e.g., 
those who repair or install 
electrical or telecom-
munications lines, law 
enforcement officers, 
paramedics), there is still 
uncertainty regarding 
what other professions 
may qualify as high-risk. 
Notice 2015-16 is seeking 
comment on this topic as 
well.

After 2018, the annual limita-
tion (including the health cost 
adjustment percentage and ex-
ception for retirees and high-
risk professions) will be equal 
to the prior year’s annual lim-
itation increased by the con-
sumer price index (CPI), with 
the exception of 2019 where 
the increase will be the CPI 

plus 1 percent, rounded to the 
nearest $50.

One additional key note is that, 
with respect to the annual lim-
itation, any coverage provided 
under a multiemployer plan 
will be treated as other-than-
self-only coverage. 

What coverage is included  
in the calculation?
The definition of applicable 
employer-sponsored coverage 
is “coverage under any group 
health plan made available to the 
employee by an employer which 
is excludable from the employ-
ee’s gross income under section 
106, or would be so excludable 
if it were employer-provided 
coverage (within the meaning of 
such section 106).”

The term “group health plan” 
refers to a plan (whether 
self-insured or fully insured) 
that provides health care (di-
rectly or otherwise) to the em-
ployees, former employees, the 
employer, or others associated 
or formerly associated with 
the employer in a business re-
lationship or their families. In 
addition, it does not make a dif-
ference whether the employer 
or the employee pays for the 
coverage, and the full amount 
of the benefit is includable in 
the calculation.

While the regulations regard-
ing what’s in and what’s out 
are very detailed, complex, and 
require a significant amount of 
research to understand, we can 
attempt to boil it down to the 
most basic level that most em-
ployers would be concerned 
about. In general, the most sig-
nificant items employers and 
multiemployer plans should be 
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First and foremost, there was 
an opportunity to submit com-
ments about the notice in an 
attempt to help shape the pro-
posed regulations and future 
guidance. But most important-
ly, for employers, the window 
to implement a long-term cost 
containment strategy is closing. 
In less than two years from now 
(early 2017), employers will be 
working toward finalizing their 
2018 benefits program offer-
ings. While a number of em-
ployers have been focused on 
this issue over the past few years 
(and simply need to stay the 
course), those who were taking 
a “wait and see” approach just 
received a clear indication that 
waiting is no longer a prudent 
alternative. n 

concerned about are the fol-
lowing:

• Medical and pharmacy 
coverage

• Tax-free contributions to 
accounts (flexible spending 
accounts (FSAs), health re-
imbursement arrangements 
(HRAs), health savings ac-
counts (HSAs) and medical 
savings accounts (MSAs))

• Dental and vision coverage, 
if they are attached to the 
medical plan election

• Coverage for on-site clinics 
(if not de minimis)

• Executive physical pro-
grams.

Notice 2015-16 addresses a 
number of these items and over 
the next couple of years the de-
tails will be worked out. As it 
stands today, in early 2015, as 
employers assess their potential 
liabilities, the focus will be on 
the items listed above.

How is the cost of  
coverage determined?
According to the regulations, 
the cost of applicable employ-
er-sponsored coverage shall be 
determined under rules similar 
to the rules of section 4980B(f)
(4), which apply for purposes of 
determining the Consolidated 
Omnibus Budget Reconcili-
ation Act of 1985 (COBRA) 
applicable premium. However, 
any portion of the cost that is 
attributable to the excise tax 
cannot be taken into account. 
The regulation also states that 
the amount shall be calculated 
separately for self-only cover-
age and other-than-self-only 
coverage.

While the ACA only dedicat-
ed about a half-page to this 
discussion of determination 
of cost, Notice 2015-16 ded-
icated nearly 11 pages to the 
discussion of this topic. Some 
of the most important topics 
addressed in the notice are the 
following:

• A discussion of the two 
methods prescribed under 
the COBRA regulation, 
which are:

– The actuarial basis method

– The past cost method.

• A suggested approach to 
prevent abuse of switching 
between methods.

• A discussion of whether 
there should be specific 
standards or factors that 
need to be satisfied, and 
whether assumptions and 
methods should be pre-
scribed under these two 
methods.

• Confirmation that “appli-
cable coverage” is based 
on coverage in which the 
employee is enrolled, rather 
than coverage offered to the 
employee but in which the 
employee does not enroll.

• A discussion of how to 
determine which enrollees 
are “similarly situated,” 
including:

– Separating employees by 
benefit package election

– “Mandatory disaggre-
gation” into self-only 
and other-than-self-only 
coverage

– “Permissive aggregation” 
in the other-than-self-on-
ly bucket, i.e., combining 
employee + spouse, em-
ployee + child(ren), and 
family tiers together

– The potential for “per-
missive disaggregation” 
into other categories, such 
as collective bargaining 
status or bona fide geo-
graphic distributions.

• A discussion regarding the 
appropriate methodology to 
determine HRA costs.

• A discussion of the determi-
nation period.

To summarize, although a 
number of unknowns remain 
in terms of determination of 
cost, Notice 2015-16 provides 
a great deal of insight regard-
ing the key issues that still need 
to be addressed. For the time 
being, we expect plans will 
continue to evaluate costs in a 
COBRA-like manner until the 
comments are sorted out and 
proposed regulations are devel-
oped.

With respect to retirees, what-
ever the ultimate guidance on 
aggregating plans for excise 
tax, there will be no impact on 
the requirements for financial 
statement determinations of 
liability—calculations will still 
need to reflect the “true” cost 
of the plan for each participant. 

What are the next steps?
Employers and actuaries have 
waited five years for guidance 
on how the Cadillac tax will be 
implemented. With the release 
of Notice 2015-16, some addi-
tional insight has been gained, 
but many questions still remain.

ENDNOTE

1 Rowen Bell authored the sections 
of the article discussing reinsurance 
contribution and the health insurer 
fee. Mike Gaal authored the section 
discussing the excise tax on high-
cost plans. 
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