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ver the last several years many life insurance com-

panies have received third-party administrative

summonses from IRS agents seeking documents
and information concerning life insurance policies sold to
trusts and individual taxpayers. Most of these summonses
arise in the context of trust arrangements the IRS considers
abusive. The summonses typically arise in two types of IRS
examinations — (1) income tax examinations of the individual
taxpayers who participated in the arrangements and (2) pro-
moter penalty examinations of the agents or brokers.

An IRS third-party summons, and particularly one issued in
promoter examinations, can be very costly and burdensome.
For example, the summons may request detailed information
overaperiod of many years regarding everything fromactuar-
ial and reinsurance documents and information to all types of
communications with the promoter. An IRS summons is not
self-enforcing. If the company refuses to comply, however,
the IRS can go to Federal District Court to seek enforcement.
There are legal remedies available to a third-party summons
recipient in Federal District Courts; however, the IRS has
specific statutory authority under I.R.C. § 7602 to issue such
a summons and the courts generally have not been kind to
recipients who resist. These summons enforcement actions in
court can be time-consuming and costly. Therefore, satisfac-
tion ofthe IRS’s request for information outside of court in the
most cost-effective manner is usually the best course.

There are a number of things to think about when a company
receives a third-party summons, such as privileged and pro-
prietary information, ongoing lawsuits filed by policyholders,
and the effect of document production on the company’s re-
lationships with agents, brokers and policyholders. Although
the deck is stacked in favor of the IRS in obtaining all non-
privileged information demanded in the summons, most IRS
agents will be cooperative if the situation is handled properly.
The IRS agents do not want to be overwhelmed with paper
and, perhaps more importantly, operate under timing and
budgetary restrictions that incentivize them to be reasonable.
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The best approach for the company in terms of managing both
its costs and external risks is to cooperate with the IRS agents
within the scope of their limitations and attempt to negotiate a
process that will result in a more limited compliance burden. 4

Editor’s Note: This article was originally printed in Expect
Focus, Volume II, Spring 2012, a publication of Jorden Burt
LLP, and is reprinted in TAXING TIMES with permission.



