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EMPLOYEES RETIREMENT INCOME SECURITY ACT OF 1974 

Introduction 

The Employees Retirement Income Se- 
curity Act of 1974 (ERISA) is the most 
extensive pension legislation ever enact- 
ed in the United States. The basic pur- 
pose of the Act: is to protect the rights 
of employees to their expected benefits. 
The effect of the new Act will be to re- 
quire changes, generally more liberal 
changes, in the provisions of almost 
every pension and profit sharing plan 

 the nation. The Act is to be adminis- 
 jointly .by the Departments of 

Labor and the Treasury. 

Prior to the passage of this new legis- 
lation , regulation of the terms of a pen- 
sion plan on such matters as benefit 
formula, entry ages and service for parti- 
cipation and vesting, were only those 
deemed necessary to prevent discrimina- 
tion in favor of officers, stockholders, 
highly; compensated and supervisory em- 
ployees. The only regulation of funding 
was on the maximum which could be 
deducted. 

The new Act sets minimum standards 
for (1) age and service requirements 
for participation (2) vesting (3) fund- 
ing. The Act also imposes a mandatory 
joint and survivor provision and sets 
maximum limits on benefits and contri- 
butions for individuals. All reports to 
be made either to the Secretary of Labor 
or the Secretary of the Treasury require 
certification by an enrolled actuary 
where any actuarial values are involved, 
and the Act provides for the enrollment 
of qualified actuaries by the Federal 

overnment. 

Perhaps the most novel feature of the 
Act is the introduction of Plan Termi- 
nation Insurance. This js set up to pro- 
tect the" ernployde from losing his pen- 
sionbenefits in the event that the era- 

This review of ERISA was prepared 
by the Committee on Retirement Plans 
under the chairmanship of Donald S. 
Grubbs. The Committee wishes to ac- 
knowledge the valuable help of Rich- 
ard Keating, liaison representative 
from the Conference of Actuaries in 
Public Practice, 

ployer's plan is terminated for any rea- 
son. 

The Act liberalizes Keogh plan limits 
and deductible limits under pension plans 
but tightens deductions on profit sharing 
plans and the combination of pension 
and profit sharing plans. It expands the 
present reporting requirements and fidu- 
ciary standards of pension, profit shar- 
ing, stock bonus, health and welfare 
plans. It also introdiJces new Individual 
Retirement Accounts to allow employees 
and self-employed individuals not cover- 
ed under any existing employed plans, 
either qualified or governmental, to es- 
tablish retirement savings plans with 
tax deferral. 

Excluded from most provisions of the 
Act are (1) Federal, State and other 
governmental (including Railroad Re- 
tirement Act) . plans; (2) church plans 
unless coverage is elected and some mis- 
cellaneous plans. The new Act generally 
supersedes all State pension regulations 
except that it does not affect insurance, 
banking, and securities laws. 

Administration and  Enforcement 

Administration of the Act is divided be- 
tween the Secretaries of Labor and Trea- 
sury. The Secretary of Labor has pri- 
mary responsibility for disclosure and 
fiduciary, requirements and for plan ter- 
mination insurance. The Secretary of the 

Treasury has primary responsibility for 
participation, vesting, and funding re- 
quirements, for tax provisions, and for 
individual retirement savings. The two 
Secretaries are directed to coordinate 
their activities. A Joint Board established 
by the two Secretaries will enroll actu- 
aries. 

Many duties of the Secretary of the 
Treasury will be delegated to the Inter- 
nal Revenue Service. A new Office of 
Employee Plans and Exempt Organiza- 
tions is established in the Internal Rev- 
enue Service, under a new Assistant 
Commissioner of Internal Revenue.. A 
new procedure is established for tax- 
payers to seek declaratory judgments 
from the Tax Court regarding plan qual- 
ification. 

The Secretary of Labor Will establish 
and chair the Pension Benefit Guarantee 
Corporation to administer .Plan Termi- 
nation insurance. 

Participation and V e s t i n g  • 

The participation and vesting standards 
are to be administered primarily by the 
Internal Revenue Service. For plans in 
existence on Jan. 1, 1974, the effective 
date is the beginning oLthe first plan 
year beginning after Dec. 31, 1975. For 
plans established after J~in. 1, 1974, the 
new provisions are effectik, e .for the first 
plan year beginning after'Sept. 2, 1974. 

Essentially all private, pension, profit 
sharing, savings and th r i f t  plans "to 
which employers c9ntribute are covered. 
Exemption i s  provided for urifunded 
plans of deferred compensation for "a 
select group of management or highly 
compensated employees, "unfunded plans 
to provide benefits in excess of new 
limitations in the tax law, and plans for 
buy out of partner interest. 

(Continued inside) 
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Participation 

The maximum waiting period before 
eligibility for participation in a plan is 
one year of service. A plan may also ex- 
clude from participation any employee 
who has not attained age 25. An excep- 
tion is made for plans providing for im- 
mediate vesting of accrued benefits upon 
participation. In this last case the wait- 
ing period may be set at three years. 
After meeting these minimum age and 
service requirements, an employee’s 
participation must begin within the next 
six months, but not later than the next 
plan anniversary. 

Defined benefit plans and target bene- 
fit plans, may exclude older employees 
hired at an age within five years of the 
normal retirement age specified in the 
plan. Normal retirement may not be later 
than age 65 and completion of 10 years 
service. 

A year of service is defined as a 
twelve-month period (such as a plan 
year) during which the employee works 
1,000 hours or more (no doubt future 
regulations will prescribe equivalents of 
1,000 hours in work situations where 
“hour” is not a convenient measuring 
period). 

The Act preserves the basic tax quali- 
fication rules on coverage-the current 
70% or 80% coverage requirements, as 
well as the rule that coverage not dis- 
criminate in favor of stockholders, offi- 
cers, and the highly compensated. There 
is specific provision for exclusion of 
members of a collective bargaining unit 
in applying the coverage and discrimina- 
tion tests, provided that retirement bene- 
fits have been a subject of good faith 
bargaining. 

Tests for coverage must include all 
employees of a controlled group of em- 
ployers. The Conference Report states 
that this provision does not require every 
subsidiary to have the same plan as the 
parent, or that it necessarily must have 
a plan. The intent is to prohibit a plan 
solely for a management corporation; or 
a liberal plan for employees of a corpo- 
ration in which the employees are highly 
paid, with a meager plan for a related 
corporation employing the lower paid. 

Vesting 

Benefits attributable to employee contri- 
butions must be vested immediately. 

Accrued benefits attributable to em- 
ployer contributions must become vested 
according to one of three given vesting 
schedules : 

(1) A graded schedule beginning at 
25% after five years service, going to 
50% after ten years service, and 100% 
after 15 years service. 

(2) 100% after 10 years service. 

(3) The “Rule of 45”, a graded sche- 
dule beginning at 50% at 10 years ser- 
vice, or at the later of 5 years service and 
the year when the sum of the employee’s 
age and service equals 45; and increas- 
ing 10% per year to 100% vesting 5 
years later. 

In cases where there has been a pat- 
tern of abuse in dismissing employees 
prior to achievement of vesting or where 
there is clear potential for discrimina- 
tion, the Internal Revenue Service may 
require a more rapid vesting schedule. 

In a Class Year plan, benefits must be 
100% vested in the fifth class year after 
allocation. 

The Act provides specific definitions 
of service and benefit accrual thereby 
facilitating the administration of pen- 
sion plans. 

Accrued Benefit 

On the premise that certain employers 
would subvert the vesting requirements 
by adopting a severly “backloaded” 
plan-such as one in which the benefit 
accrual is $1 per year of service for the 
first 20 years and $20 per year of service 
beyond 20 years, the Act provides rules 
concerning benefit accrual. “Frontload- 
ing” is allowed. 

For a defined contribution plan the 
accrued benefit is the equivalent of the 
balance in the employee’s account. 

For a defined benefit plan the accrued 
benefit is determined in relation to the 
normal retirement benelit without regard 
to early retirement supplements, death 
payments or other ancillary benefits. 

For a plan funded exclusively through 
individual retirement income and annu- 
ity contracts, the accrued benefit is the 
equivalent of the cash value of the poli- 
cies. 

Accrued benefits under the plan must 
meet one of three minimum tests. 

The 133%a/o rate is a regulation in the 
plan formula itself for a unit benefit 

type plan and the other two rules en J) 
sion a smooth accrual of benefit over 
the employee’s working career. 

(1) 3% method-The projected bene- 
fit at normal retirement must accrue at 
the rate of 3% per year (maximum 33% 
years). 

(2) 133’S% rate-The plan formula 
must be such that the accrual of benefits 
in any later year cannot exceed 133 %% 
of the accrual in an earlier year. 

(3) Fractional rate - The accrued 
benefit is the benefit projected to normal 
retirement multiplied by the ratio of ser- 
vice to date of determination to total 
possible service at normal retirement. 

The 133 l/3% rule permits a limited 
amount of backloading. It should be 
noted that the rule does not preclude 
amendment of a plan increasing benefits 
for future service only. The rule applies 
to the plan formula at any point in time. 
Thus a plan providing a benefit of $3 
per year of service for service prior to 
Jan. 1, 1970 and $6 per year of service 
for service thereafter, could be amended 
to provide $10 per year of service f . 
service after Jan. 1, 1974. 0 

The other two rules effectively inhibit 
a plan amendment improving benefits 
for future service. An increase in only 
future service benefits increases the pro- 
jected benefit at retirement, automatical- 
ly increasing the proportion of the pro- 
jected benefit accrued to date. 

In determining the accrued benefit at 
any time all pertinent items, such as 
Social Security provisions, are assumed 
to remain constant into the future. For 
the projections called for in the 3% 
rule and fractional rule, a pay related 
plan may provide for a projection of 
past average pay, but the averaging 
period may not exceed 10 years. For a 
career pay plan, this could convert the 
accrued benefit into something larger 
than what we normally regarded as the 
accrued benefit. 

Rules for accrued benefit are not re- 
troactive. For service prior to the effec- 
tive date the accrual as then stated in 
the plan can prevail, provided it yields 
an accrued benefit at the effective dat 
equal to at least one-half that whi 

$ would have been provided by the rule . 

Vested benefits cannot become forfeit- 
able for any reason other than death. 
The present practice of forfeitures for 
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c ontribution withdrawal or for compe- 
titive employment, fraud, embezzlement, 
etc., is no longer permitted. 

Joint and Survivor Annuity 

If benefits are provided in the form 
of an annuity the plan must make avail- 
able to married participants a joint and 
survivor annuity (at least 50% to sur- 
vivor). This is automatic unless the 
participant elects not to take the joint 
and survivor annuity. 

If early retirement benefits are pro- 
vided and if the married participant dies 
after reaching early retirement age, with- 
in 10 years of normal retirement, a sur- 
vivor’s annuity must be paid if the parti- 
cipant has elected to take this protection 
during the early retirement period. The 
cost of this early retirement protection 
may be recovered by actuarially reduc- 
ing the annuity payable to the covered 
participant on his retirement. 

These options need not be provided 
when the participant has been married 
less than one year. 

c imits on Benefits and Contributions 

The law places new maximum limits on 
the benefits and contributions which may 
be credited to individuals under quali- 
fied pension, profit sharing and stock 
bonus plans and under tax-deferred an- 
nuities. 

Effective Jan. 1, 1976, the maximum 
annual benefit under a dejined benefit 
plan is the lesser of $75,000 (to be cost- 
of-living adjusted) or 100% of the em- 
ployee’s highest three-year average pay, 
but not less than $10,000. The limits are 
adjusted if the retirements benefit is 
paid other than as a life annuity or joint 
and survivor annuity, if the employee 
contributes, if benefits begin prior to age 
55, or if the employee has less than 10 
years of service. There is a minimum ad- 
justed limit for employees who were par- 
ticipants on Oct. 2, 1973. Cost of living 
adjustments after retirement or vested 
termination may increase the limits. 

In a defined contribution phn, the 
maximum contribution which may be 

@ 

located for any participant in any year 
the lesser of $25,000 (to be cost-of- 

living adjusted) or 25% of pay. This 
limitation includes (1) employer contri- 
butions, (2) employee contributions 
above 6% of pay (or l/z of the employ- 

ee’s contributions, if less) and (3) for- 
feitures. 

If an employee is covered under more 
than one plan of the same employer, all 
such defined benefit plans are treated as 
one plan and all such defined contribu- 
tion plans are treated as one plan. Em- 
ployers with at least 50% common con- 
trol are treated as one employer. An 
employee covered under both a defined 
benefit plan and a defined contribution 
plan can have 140% of the combined 
limits. For example, an employee earn- 
ing $100,000 could receive an annual 
benefit of $75,000 under a defined bene- 
ft plan (100% of his limit) and also 
receive an annual contribution of $lO,- 
000 (40% of his limit) under a defined 
contribution plan. 

A change in the maximum deductible 
contribution under corporate pension 
plans is discussed under Funding. The 
current year deductible contribution 
limits under a profit sharing plan, or 
under a combined pension plan and 
profit sharing plan, remain unchanged, 
except that the former 30% limitations 
including carryover are reduced to 25%. 
Limitations on tax-deferred annuities 
under section 403 (b) are also changed. 

Contributions for the self-employed 
(H.R. 10 or Keogh) and “shareholder- 
employees” (Subchapter S corporations) 
are increased from the lesser of $2,500 
or 10% of earned income to the lesser 
of $7,500 or 15% of earned income; 
(but not less than $750 of income for 
H.R. 10 plans) but earned income over 
$100,000 may no longer be taken into 
account under such plans. Defined bene- 
fit plans for these two groups are speci- 
fically authorized for the first time, with 
stated limits. New taxes are imposed to 
punish excess contributions or prema- 
ture distributions. 

Funding 

Minimum funding standards are estab- 
lished for most delined benefit pension 
plans. Plans fully insured under level 
premium individual insurance and annu- 
ity contracts, or similar group perma- 
nent contracts, are excluded from these 
funding requirements. 

Each plan must maintain a funding 
standard account (FSA) which is a 
cumulative record of the excess of actual 
contributions over the minimum requir- 

ed. The major purpose of the funding 
standard account is to allow contribu- 
tions greater than the required mini- 
mum, accumulated with interest, to re- 
duce the minimum required in future 
years. The account also keeps track of 
accumulated funding deficiences. 

In general, employers must contribute 
enough to pay the normal cost and to 
amortize past service liabilities over a 
period of years adjusted by an amorti- 
zation of gains and losses. Costs are 
charged to the funding standard account 
and contributions are credited. Any cred- 
it balance or any deficiency is accumu- 
latcd with interest. 

Each year the funding standard ac- 
count is charged with the normal cost 
and the level annual amount needed to 
amortize the initial past service liability 
over 30 year3 (40 year3 for multi-em- 
ployer plans). For plans in effect Jan. 1, 
1974, the unfunded liability on the date 
the minimum funding standard first ap- 
plies must be amortized over 40 years. 
Changes in liability due to amendment 
(plus or minus) or changes in actuarial 
assumptions are amortized over-30 years 
(4.0 years for amendments under multi- 
employer plans). 

Actuarial experience gains or losses 
are amortized over 15 years (20 years 
for multi-employer plan). This 20-year 
amortization will give multi-employer 
plans more stable contributions, larger 
or smaller. Under integrated plans, 
changes in liabilities resulting from legi- 
slative or automatic changes in Social 
Security are amortized as gains or tosses. 
Amounts to be amortized may be com- 
bined or offset. Some multi-employer 
plans may amortize amounts as a level 
percentage of pay instead of a level 
dollar amount, which may result in sub- 
stantially lower required contributions, 

Assets must be valued “on the basis 
of any reasonable actuarial method . . . 
which takes into account fair market 
value and which is permitted under regu- 
lations.” For bonds and other evidence 
of indebtedness, amortized cost may be 
used. 

Liabilities must be determined under 
“actuarial assumptions and methods 
which, in the aggregate, are reasonable 
(taking into account the experience of 
the plan and reasonable expectations) 
and which, in combination, offer the ac- 
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tuary’s best estimate of anticipated ex- 
perience under the plan.” This “best esti- 
mate” approach can differ from the more 
conservative estimate method used by 
many actuaries, and it could result in 
lower contributions and less securely 
funded benelits for many plans. Changes 
in the funding method (i.e., actuarial 
cost method) or in the plan year require 
approval of the Secretary of the Trea- 
sury. 

“A plan which uses a funding method 
that requires contributions in all years 
not less than those required under the 
entry age normal funding method” may 
use an alternative funding standard ac- 
count. Every other method requires con- 
tributions less than entry age normal for 
some years, so the above language ap- 
parently applies only to entry age nor- 
mal. Under this alternative, the mini- 
mum contribution for any year is the 
normal cost (either entry age normal 
or unit credit) plus any additional 
amount needed to fully fund the value 
of accrued benefits. 

The minimum contribution may be re- 
duced under the full funding limitation. 
The full funding limitation is any excess 
of the accrued liability over the asset 
value (lesser of market value or value 
used for valuation purposes). The ac- 
crued liability is to be determined under 
the entry age normal cost method “if 
such accrued liability cannot be directly 
calculated under the funding method 
used for the plan.” 

Amortization periods may be extend- 
ed ten years by the Secretary of Labor. 
The minimum contribution may be waiv- 
ed by the Secretary of the Treasury if 
the employer cannot meet this without 
“substantial business hardship.” 

A money purchase plan will automati- 
cally comply with the funding require- 
ment via the full funding requirement 
if the employer pays the current cost 
less gains (surrender credits and divi- 
dends) . 

Any funding deficiency for a plan year 
results in a 5% excise tax on the ac- 
cumulated deficiency. If the deficiency 
is not corrected within 90 days after no- 
tice, a second tax of 100% of the deh- 
ciency is charged. In such a case the 
government has the right to terminate 
the plan. 

Maximum deductible employer con- 
tributions are changed in several re- 
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a spects. Of the three alternative former 
limits, (a) the 5% of compensation 
limit is deleted, (b) the level cost limit 
is unchanged, and (c) the normal cost 
plus 10% of initial past service liability 
(12- to 14-year funding with interest) 
is increased to normal cost plus lo-year 
funding of past service. In addition, the 
minimum funding requirement is allow- 
ed if larger than the regular maximum. 
Maximum deductible contributions must 
be determined under the same method 
and assumptions (best estimate) as used 
for the minimum funding standard. 

elude an actuarial report each yea,r. An 

Funding requirements generally be- 
come effective at the same time as parli- 
cipation and vesting requirements, ex- 
cept that the effective date for funding 
may be extended for multi-employer 
plans. A plan may elect an earlier effec- 
tive date for participation, vesting, and 
funding. This, in some situations would 
effectively reduce the minimum funding 
requirement for later years. The effec- 
tive date for the new deduction rcquire- 
ments is unclear if the tax year and plan 
year differ. 

actuarial valuation must be made at least 
every three years. In addition to the in- 
formation indicated for the actuarial re- 
port to Treasury, the report to Labor 
must include among other items, (1) 
date and amount of contributions, (2 j 
justification for any change in methods 
or assumptions, (3) method of asset val- 
uation and the amount of assets, and 
(4) value of vested benefits by priority 
categories. The last item above may be 
waived for certain plans. The annual 
report must also explain the reason for 
any change in appointment of the enroll- 
ed actuary. Requirements may be modi- 
fied for plans with fewer than 100 parti- 
cipants. 

The Secretaries of Labor and Treasury 
are required to coordinate their require- 
ments for actuarial reports. 

Enrollment of Actuaries 

The minimum annual contribution re- 
quired to satisfy the funding require- 
ment may be more or less than the mini- 
mum charge to expense under Opinion 8 
of the Accounting Principles Board of 
the AlCPA. 

The Secretaries of Labor and Treasury 
have established a Joint Board for the 
Enrollment of Actuaries. The Board wil 
issue regulations for enrollment and di 

c enrollment of actuaries, and will enrol 
and disenroll individuals. The required 
actuarial reports to Labor and Treasury 
must be prepared and signed by an en- 
rolled actuary. 

Actuarial Reports 

Each defined benefit plan (except fully 
insured individual policy plans) must 
file actuarial reports prepared and sign- 
ed by an enrolled actuary. 

An actuarial report must be filed by 
the plan administrator with the Secre- 
tary of the Treasury for the first plan 
year subject to the funding require- 
ments, and each third plan year there- 
after. Treasury can require more fre- 
quent reports. The report must include 
(1) a description of the actuarial cost 
method and assumptions, (2) “a certi- 
fication of the contribution necessary to 
reduce the accumulated funding defici- 
ency . . . to zero”, (3) a statement that 
the requirements concerning reasonable 
actuarial assumptions have been met, 
(4) “such other information as may be 
necessary to fully and fairly disclose the 
actuarial position of the plan”, and (5) 
any other information Treasury requires. 

The Joint Board wilI “establish rea- 
sonable standards and qualifications for 
actuaries.” For persons applying before 
1976, these must include “an appropri- 
ate period of responsible actuarial ex- 
perience relating to pension plans.” For 
those applying later the standards must 
include, in addition, “education and 
training in actuarial mathematics and 
methodology”, evidenced by (1) a col- 
lege degree in actuarial science, (2) com- 
pletion of an exam given by the Joint 
Board, or (3) completion of other actu- 
arial exams deemed adequate by the 
Joint Board. 

The House-Senate Conference report 
contemplates lower standards for “per- 
sons who perform actuarial services for 
smaller and simpler plans”, and who 
use only standard actuarial tables, to the 
extent feasible. 

While the Joint Board may establis 

The extensive annual report to be filed 
with the Secretary of Labor must in- 

appropriate requirements in addition to 
those listed, there is a clear intent to 
have higher educational requirements 
for those enrolled after 1975. 
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l For those applying both before and ..* - 
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after 1975, enrollment is permanent. But 
r in addition to the permanent enrollment, 

the Joint Board is authorized (but not 
required) to make an interim temporary 
enrollment ending Jan. 1, 1976. This 
would enable the Joint Board to make 
temporary enrollments before it has is- 
sued its final regulations for those ap- 
plying before 1976. 

Plan Termination Insurance is establish- 
ed to protect employees from the loss of 
vested benefits upon plan termination. 
It has been compared to FDIC for banks, 
but there are substantial differences as 
well as some similarities. 

A plan may be terminated by the plan 
administrator after notification to PBGC, 
or may be terminated by PBGC under 
certain circumstances. Upon termination 
PBGC will determine whether the plan’s 
assets are at least equal to the value of 
guaranteed benefits at the date of plan 
termination. If they are less, the employ- 
er must pay PBGC the difference, but 
not more than 30% of the employer’s 
net worth. In multi-employer plans this 
liability is allocated among the various 
employers; this may make some employ- 
ers take more interest in how such plans 
are operated. Successor employers are 
liable for pension commitments of prior 
employers; this calls for careful consi, 
deration in acquisition and merger situ- 
ations. 

ployment, vacation, day care, scholarship 
or legal benefits, insured or uninsured) 
and pension plans. 

Plan Termination Insurance 

The plan administrator must publish 
a comprehensive plan description, as well 
as a summary plan description. The sum- 
mary must be written to be understood 
by the average plan participant. Both 
descriptions must be filed with the Sec- 
retary of Labor. The summary must be 
furnished each participant every fifth 
year. If there have been no changes in 
the plan the summary may be furnished 
every tenth year. A description of any 
plan modification must also be provided 
to the Secretary of Labor and to partici- 
pants. 

A non-profit Pension Benefit Guaranty 
Corporation (PBGC) is established with- 
in the Department of Labor. PBGC has 
a Board of Directors consisting of the 
Secretaries of the Treasury, Labor, and 
Commerce. An Advisory Committee of 
seven members with labor, employer and 
public representatives is established for 

0 
e purpose of advising the PBGC. 

Plan Termination Insurance applies to 

An extensive annual report including 
financial, actuarial and other informa- 
tion must be filed annually with the De- 
partment of Labor. A summary of this 
report must be furnished each partici- 
pant annually. 

all qualified defined benefit pension 
plans. It does not apply to profit sharing 
plans or defined contribution pension 
plans, non-qualified plans, and some 
others. 

PBGC establishes four funds, each 
with a separate purpose: (1) Basic re- 
tirement benefits for single employer 
plans; (2) Basic retirement benefits for 
multi-employer plans; (3) Non-basic 
benefits (not clearly defined) for single 
employer plans; (4) Non-basic benefits 
for multi-employer plans. Initially only 
the basic retirement benefits are covered. 

Annual premiums are initially $1 per 
employee for single employer plans and 
SO! for multi-employer plans, and may 
be changed in amount or in basis (re- 
lated to value of guaranteed benefits, 
total or unfunded) in future years. 

PBGC guarantees the vested accrued 
benefit (not minimum required vested) 
up to 100% of, 5-year average pay, but 
not over $750 monthly (to be adjusted 

Q 
r changes in the taxable wage base). 

t fully covers plans and amendments 
in effect for at least five years, and to 
a lesser extent more recent plans and 
amendments under a 5-year phase-in 
rule. 

To avoid this potential liability on 
plan termination, employers can pur- 
chase contingent employer liability in- 
surance from PBGC. PBGC will deter- 
mine premiums. Later private insurance 
companies may provide part or all of 
this coverage under arrangements which 
are either voluntary or compulsory for 
employers. The contingent insurance 
cannot cover plan terminations until 
premiums have been paid for at least 
60 months. Some employers have been 
concerned about whether or how the 
contingent liability would need to be 
shown in financial statements; the con- 
tingent employer liability coverage could 
relieve that problem after 60 months. 

The plan administrator must notify 
PBGC in various situations, such as dis- 
qualification by IRS, plan amendments 
decreasing benefits, failure to meet mini- 
mum funding requirements, or other 
events which may affect possible plan 
termination. 

Plan provisions must indicate a pre- 
scribed order of priority for allocation 
of assets on plan termination, with all 
guaranteed benefits receiving an alloca- 
tion before,any other benefits. On plan 
termination PBGC may ask the U. S. 
District Court to appoint a trustee for 
the plan. . 

The plan termination provisions gen- 
erally became effective Sept. 2, 1974,. 

Disclosure and Fiduciary 
Requirements 

Disclosure and fiduciary requirements 
are increased for both employee welfare 
plans (health, disability, death, unem- 

Reports, descriptions and plan docu- 
ments, except for personal information, 
will be publicly available. 

Welfare plans, and pension plans with 
less than 100 participants, may- -be ex- 
cused from part or all of the above re- 
quirements by the Secretary of Labor. 

.The Pension Benefit Guaranty Corpo- 
ration requires its own reports for pre- 
mium collection. 

The Internal Revenue Service will re- 
quire annual reports on minimum fund- 
ing requirements, as well as deduction 
of contributions, and will receive tri- 
ennial actuarial reports. 

Any employee who requests must re- 
ceive a statement of his accrued benefits 
and vested benefits. Each terminated 
vested participant under a pension plan 
must receive a statement regarding his 
vested rights. An annual report listing 
terminated vested participants must be 
filed with Treasury, which will .send a 
copy to Social Security, which in turn 
can remind the participant of his vested 
benefits when he applies for Social Se- 
curity benefits. 

There are broad definitions of “fidu- 
ciary,” which suggest that actuaries may 
become fiduciaries under the Act. Fidu- 
ciary requirements are listed. Diversifi- 
cation of investments is required for 
some plans, and investments in employer 
securities or real estate are restricted. 
The law specifies “prohibited transac- 
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tions.” A fiduciary is personally liable 
for losses resulting from a breach of fi- 
duciary responsibility. 

Individual Retirement Accounts 

The Act allows individuals not covered 
under qualified and governmental retire- 
ment plans to establish individual re- 
tirement savings plans, with tax deferral. 
This new type of plan may be funded 
through an (11) individual retirement 
account (IRA), (2) individual retire- 
ment annuity (IRA) or (3) a special 
retirement bond issued by Treasury. 
Some insurers see this as having sub- 
stantial business potential. 

Annual contributions up to 15% of 
compensation, not to exceed $1,500, may 
be excluded from taxable income, re- 
gardless of whether deductions are item- 
ized. Compensation refers to actual earn- 
ings, rather than earnings imputed under 
community property laws. 

Individual retirement accounts must 
have a trustee or custodian which is a 
bank or another person (insurance com- 
pany?) approved by the Secretary of the 
Treasury. Individual retirement accounts 
may invest in various assets, including 
annuities. There is a general restriction 
against,,purchase of life insurance con- 
tracts, but certain endowment contracts 
receive special treatment, as discussed 
below. The individual retirement account 
must have various provisions, including 
nonforfeitability, distributions to begin 
by age TO%, and restrictions on the form 
of payments at death. 

THE AC.TUARY S+3ul Edition 

Future Plans 
- 

Individual retirkment ah&es must 
include restrictions comparable to indi- 
vidual retirement accounts. Apparently 
an annuity contract could be issued eith- 
er as tin individual retirement annuity 
or as an investment df an individual re- 
tirement account. 

Retirement bonds to be issued by the 
government will meet specified require- 
ments. 

“Rollover contributions” are allowed. 
An individual who receives a distribu- 
tion from one IRA and reinvests it in 
another IRA within 60 days has no tax- 
able income, but only one such rollover 
is allowed each three years. A ]ump sum 
distribution from a qualified pension 
plan may also be rolled over into an 
IRA, but it will thereby lose the capital 
gains or lo-year spread treatment. An 
IRA consisting solely of a rollover from 
a qualified trust may be rolled over into 
another employer’s qualified plan .if that 
plan so allows, but the rolled over ac- 
count appal’ently will not regain its fa- 
vorable tax treatment for a subsequent 
lump-sum distribution. 

ERISA is not E;oing to be the last word 
in Pension legislatioti becauie the Act 
establishes a Joint Pension Task Force 
to study (1) the effect of vesting re- 
quirements on discrimination; (2) port- 
ability; (3) plan termination insurance 
for small employers; (4’) preemption of 
State and local laws relating to pensions; 
(5) any other matters referred to the 
Task Force. The staff to carry out these 
assignments will be comprised of the 
staffs of five existing Congressional 
Committees. Further, four existing Con- 
gressional Committees are directed to 
study Pension. plans for Government 
employees including States and political 
subdivisions thereof. 

Conclusion 

If an individual .retirement account 
purchases an endowment contract ma- 
turing by age TO%, the portion of the 
premium “not attributable to the pur- 
chase of life insurance” is treated as a 
rollover contribution and the portion at- 
tributable to “life, health, accident or 
other insurance” is treated as a dislribu- 
tion to the individual. A cloud of ques- 
tions on this bill will need to he dispell- 
ed by regulations. 

This summary presents only the high- 
lights of a very complex act. The“Act 
itself is the primary source of informa- 
tion. The report of the Conference Com- 
mittee, which should be read, is particu- 
larly helpful in providing. the intent 
Congress regarding many sections. 9: 

The answers to many questions await 
the publication of regulations arid other 
guidelines by -the Departments of Labor 
and Treasury. , I: 

Many uncertainties remain about the 
Act, but one thing is sure. This Act 
(sometimes called the “actuaries relief 
act”) will sub&&all; increase the work 
of actuaries working for companies, 
consulting firms, and the government. q 


