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SEX AFTER NORRIS
by Eugene R. Strum

. When the U.S. Supreme Court hand-
ed down its decision in Arizona Govern-
ing Committee v. Norris on July 6,
1983, it appeared as if the ‘‘unisex”
issue had been fully resolved by a clear
and straightforward rule. The Norris
decision established a definite date —
Aug. 1, 1983 — after which all con-
tributions to employer-sponsored
benefit plans were to provide sex-
neutral benefits, while allowing the use
of sex-distinct mortality tables in the
calculation of benefits resulting from
contributions made before that date.
However, subsequent rulings have
clouded the Court’s general rule and
have introduced new uncertainties.

On the day the decision in Norris was
announced, the Court vacated decisions
in two cases involving TIAA-CREF
pension plans (Spirt v. Long Island
University and TIAA-CREF and Peters
v. Wayne State University) and remand-
ed them to the appeals courts to be
reconsidered “‘in light of Norris.”’ In
Spirt, the Second Circuit Court of Ap-
peals had ruled (October 1982) that

both TIAA and CREF were required to
‘compute all annuity income starting on
or after May 1, 1980 on a sex-neutral
basis. The May 1, 1980 date had been
established by the district court in an
August 1979 decision, applicable only
to CREF, although it affected benefits
purchased by contributions made
before that date. The Second Circuit, in
October 1982, extended the mandate
against the use of sex-distinct mortality
tables to TIAA and applied the May 1,
1980 date to both organizations. At
about the same time, the Sixth Circuit
ruled in Peters that sex-distinct mortali-
ty tables were permissible and ‘‘ac-
tuarial equivalence’’ did, in fact, pro-
vide equality of benefits. Based on the
clear conflict between these two circuit

courts, the cases were appealed to the
Supreme Court arriving, however, after
Norris.

The plan involved in Norris was a
voluntary deferred-compensation plan
administered by the State of Arizona.
The state acted as a collection agent and
would forward the funds to the carrier
chosen by the participant from an ap-
proved list. At retirement, the partici-
pant could receive the funds in cash or
under any one of several available
payout schedules, some of which in-
volved life contingencies. The level of
benefits to be received by the partici-
pant was not guaranteed until benefits
were to begin. In substance, the
Supreme Court ruled that all options
offered by-the plan had to provide equal
periodic benefits for similarly situated
males and females. However, the Court
refused to extend this decision to con-
tributions already made as it did not
wish to increase the liabilities of the
fund.

The TIAA-CREF plan is a defined-
contribution pension plan which only
allows benefits to be paid as a lifetime
income. Each contribution made to
TIAA purchases a guaranteed amount
of income at retirement. This guarantee
is based on interest rates of from 2% to
3% and conservative mortality rates.
However, during the payout stage ac-
tual benefits include dividends, which
currently bring the total payments to
about double the level of the guaranteed
benefit. CREF provides variable annui-
ty income payments and makes no
guarantees prior to retirement. After
the Norris decision, both TIAA and
CREF started using sex-neutral mortali-
ty tables to compute the amount of
benefits resulting from premiums
received on or after Aug. 1, 1983,

The Second Circuit, on reconsidera-
tion of Spirt, reinstated its previous
decision, with a minor modification,
and retained the May 1980 effective
date. As CREF makes no pre-
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pectancy. A 65-year-old retiree has perspectives and priorities that are quite different

from those of a 30-year-old babyboomer.

Actuaries are different, of course, since ‘‘Actuarial science is built on the evalua-
tion of the financial, economic and other implications of future contingent events,’’
an evaluation that is presumably independent of the age of the evaluator, once the

.requisite level of experience is attained.

How old are you and what is your estimate of the remaining life expectancy of the

present Social Security program?

a

JOHN HANSON MEMORIAL PRIZE

The Conference of Actuaries in
Public Practice has established a perma-
nent fund, under the auspices of the Ac-
tuarial Education and Research Fund,
in honor of the late John Hanson, FSA
1957.

The net income of the fund will be
awarded to the author of the paper ap-
pearing in PCAPP judged to be the best
of that year on an employee benefit
subject.

Personal and/or corporate contribu-
tions (tax-deductible) can be made
through Maryrose Sloan, AERF, 500
Park Boulevard, Itasca, IL 60143. [

retirement guarantees, the Court ruled
that the fund could compute all future
settlements on a sex-neutral basis
without increasing its liabilities. Thus
the retroactive (1980) imposition of the
decision was permitted by Norris. With
respect to TIAA, the Circuit Court,
reasoning that the level of guarantees
given was so low as to be insignificant,
also imposed the decision as of May 1,
1980. However, the Court allowed
TIAA to keep any guarantees made
prior to the date of the final Order at
the sex-distinct level in case of the
“unlikely’’ event that TIAA would fail
to have earnings high enough to pay
dividends. TIAA-CREF’s petition to
the Supreme Court for review of this
ruling was denied.

The final Order issued by the district-
court provided that future payments to
annuitants who began receiving
payments during the May 1, 1980
through Dec. 31, 1984 period, were to
be recalculated at the level that would
have been paid if sex-neutral mortality
tables were in use since such payments
began.

Since the Supreme Court has refused
to review the most recent decision of the
Second Circuit in Spirt, and therefore
allowed the May 1, 1980 date to apply
to TIAA-CREF pension plans, it is no
longer clear that the Aug. 1, 1983 date
established in Norris applies to all
employer-sponsored benefit plans.
Moreover, the rules for the retroactive
application of sex-based mortality
tables have been clouded. The Sixth
Circuit has yet to rule on its recon-
sideration of Peters, adding the
possibility of further dilution of the
Norris mandate. O



