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ABSTRACT 

The authors have been involved with the development of an 
economically unbiased model for the distribution of pension 
benefits in divorce. While the research is not completed, it was 
felt that some of their findings and insights might be of interest 
to the actuarial community. In view of this, the purpose of this 
article is to: (i) present the findings of the authors with respect 
to their review of major court cases and (2) to identify major 
actuarial issues which are as yet unresolved. 

121 



DISTPJBUTION OF PENSION BENEFITS ON DIVORCE: 

SOME UNSOLVED ACTUARIAL ISSUES 

Arnold F.  Shapiro 
and 

B~nJamin N. Henszey 

The Pennsylvania State University 
University Park, PA 16802 

INTRODUCTION 

Virtually all states treat pension benefits earned during 
marriage as marital property i subject to division by the court on 
divorce. 2 It is not surprising, therefore, that significant 
increases in the number of divorces and in the value of pension 
benefits ~hould result in increased litigation and commentary in 
the area. ~ The courts generally recognize that pension benefits 
are the "most significant marital assets owned by the couple, "4 and 
at least one commentator has suggested that this activity in part 
has resulted J n  or from more sophisticated family law 
practitioners. 5 In any event, one of the most important issues 

1the term mmorits[ property ~ =l used In this a r t i c l e  refer= to property d is t r ibu ted  on divorce in 
comlvulity property,  common [au ~ equItldote d l | t r t b u t l o n  i t • t e e .  Nost states have ~lopted e i ther  by case or 
s ta tu tory  [eu the doctr ine of equltobLe d i l t r l b u t t o n  d~tch gives courts in divorce action= the r ight  to 
d i s t r i bu te  m r l t • t  property In • " jus t°  = " f a i r , "  or "equitable = sinner. For = w ~ t y s t l  of property d t s t r i bu t l on  
by I r a te  lee Freed and F l i t = r ,  " F m t l y  LIW in the F i f t y  State•: An Overview," 16 F~ .  L.Q. 289 (1983). 

2See gec'.ere[ ly Btumb.erg, ' ~ a r l t l t  Property Treatment Of Pec~iono, O i l e b l t l t y  Ply. ~orker l '  Compensst ion, 
And Other I/age Sul:~tltutes: An |r~urllc~e, Or gepLecew, e~t, An l i ys i s , -  33 UCLA L. REV. 1250, 1253 (1986) end 
Aflflot.. 94 A.L.II. 34 176,180 (1979). 

3See Wright, "Valuing Pec~llt0rdl Within Narrtege Ol |sotut ton Actions: A Cs| t For A stlindord Presumption 
Of Retlrew~rtt Age, M g HANILNE L. REV. &31 (19t~6) ind Comment, "An Interdisctp[ inelry Armty~is Of The Div is ion 
Of Pe¢~io¢~ Be~ef i t l  in Divorce And Post-Judgment Par t i t i on  Actions: Curet For The Znequit iel  in f/erry v. Berry,"  
37 BAYLOR L.  REV. 107  n ,  ] ,& (1985). 

4 
See, for  exlmple, Btoomer v. Btoomer, Z67 N.U. Zd 235, 238 (Ui=. 1978), Koetsch v. Koeisch, 713 p. 

2d 1234,1239 (Ar iz .  1986), Ceertey v. reer ley,  544 S.W. 2d 661 (rex.  1976) end id. Comment. 

5Wright, luDr I  note 3. I t  I |  o b v i ~  that el  the stakes r i l e  higher in the m r t t s t  property per~sior~. 
gems, c l i en t  representation ulLL become more sophisticated, 
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that has not been consistently resolved is that of valuing pension 
benefits for purposes of distribution on divorce. 

The complexity of the pension valuation issue is well 
documented in numerous court o~inions. It has been invariably 
described as being "complex,"-- "difficult .... imprecise," and 
"speculative. ''e As a result, courts generally agree that the 
opinion of experts, typically actuaries, is preferable, if not 
required, for them to reach an equitable result. 9 

Although the courts generally "decline to impose rigid rules 
and leave the doing of equity to the trial courts '' ° in the divorce 
area of pension valuatioD, it is clear that there should be some 
degree of equity, consistency and uniformity, preferably among all 
jurisdictions. IT Ideally, there should be an economically unbiased 
model that can be used by the courts as a basis for setting 
guidelines. 

From a n  actuarial perspective, the first step in developing 
an economically unbiased model is to review the positions that the 
courts have taken, and to organize them within an actuarial 
framework. This step is imperative, since an actuarial solution 
derived without regard for the opinions of the courts is likely to 
contain serious legal flaws. Having done this, the next step is 
to identify the actuarial issues of pension plan valuation that 
remain unresolved. The final step is to formulate actuarial models 
and techniques to help resolve these issues. 

The authors have been involved with a study of this nature as 
a part of their ongoing research. While the research is not 
completed, it was felt that some of their findings and insights 
might be of interest to the actuarial community, and, hence, this 
article. In view of this, the purpose of this article is to: (i) 
present the findings of the authors with respect to their review 

6Rosenberg v. Rosenberg, 497 A. 2d 685, 696-97 ind. App. 1985). 

7Holbrook v. HoLbrook, 309 g.W. 2d 343, 347 (gis. App. 198[).  See also Ohm v. Ohm, 631A.  2d 137t, 1371 
(Md, App. •981). 

BCortiss v. Coriiss, 320 N.W. 2d 219, 221 (Wis. App. 1982). 

9 
For •x~ lpLe,  in Wisniewski v .  Uisn iewski ,  637 N.E. 2d 1300, 1306 ( | ( L .  App. ~d 1982) the cour t  s t • t e d  that 

" [ w ] h i l •  the p o s s i b i l i t y  tha t  exper t  t•stimony mmy not be necessary to p rope r l y  value • pension . . . ,  we be l i eve  
i t  the better view tha t  such va lua t i on  should be •uppor ted by expor t  tes t imony . "  Some j u r i • d i c t i o n s  • re  more 
emphatic. Arizona, for exaa~pte0 t~otte• that expert testimony is mad•tory. See Mil ler  v. Mi l ler ,  683 P. 
2d 319, 322 (Ariz.  App. 1984). 

1ODiffenderfer v. Diffenderfer,  491 So. 2d 265, 270 (FL•. 1986). 

11In Bedr~r v. Bedr~r, 474 A. 2d 17, 19 (N.J. Super. A.D. 1984 the court urged the use of • common 
eva lua t i on  date for a l l  m o r i t • t  assets end noted that = [ t ]  here is no •bso(uteLy iron*cLad rule for determining 
the date of evaluation but use of • cc~sistent date is preferable . . . .  N 
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of major court cases and (2) to identify major actuarial issues 
which are as yet unresolved. 

GENERAL STATEMENT OF THE PROBLEM 

In general, the problem of equitable distribution is one of 
proportioning the property of the marriage, at some assignment 
date, in an economically unbiased fashion. The essence of the 
problem may be formalized in the following manner. Given some 
assignment date, 12 let: 

V I = economic value of marital property i 

V = Z V I 

alj = proportion of property i assigned to spouse j. 

Then, disregarding the expenses associated with divorce I] and 
assuming the assignment date is given, the problem becomes one of 
assigning: 

Z alj Vl, j = 1,2 
i 

such that 

and 

~: as1 V i = k • Z a tz  V i ,  k>_O 
i I 

V = I:i at1 Vi + ~l a i z  VI" 

The proportion of the total property assigned to a given 
spouse need not be fixed, but often it is. Thus, for example, in 
community property states, such as California, an additional 
absolute constraint would be that each spouse is assigned one-half 
(k=l) of the total economic value of the marital property. 

The foregoing represents a general statement of the problem. 
In practice, the primary marital property usually consists of 
pension benefits and a house. Moreover, it is not uncommon for the 
employee spouse to retain the pension benefits and for the 

121n this formulation, the date of assignment is taken as given. In practice, since the date of 
assigr~ent is a pr inc ipa l  determinant of property vslues, i t  is m cr i t ics[  factor, at~, as such, is often a 
major point in the Litigation. 

131he expenses associated with a divorce include such things as attorney's fees, expert witness fees. 
and so on. The formutation is easi ly  extended to incorporate th is  type of slippage. 
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nonemployee spouse to retain the house, 
assets distributed in such a way as 
distribution. 

with the balance of the 
to provide an equitable 

THE MODEL BEFORE THE COURTS 

One of the first observation, from an actuarial perspective, 
has to do with the model usually relied upon by the courts. Since 
V i is a random variable, an economically unbiased model generally 
would require that 

Pr[lZ all V i - k • Z alz Vll ~ 6 ]S E 
i i 

This fact, notwithstandihg, the courts have invariably relied on 
expected value models which merely require that 

ail E(VI) = k • Z alz E(Vl) 
i ! 

The impetus for expected value models is their 
However, it is interesting to note that a number of 
experts" are biased towards them. 14 

simplicity. 
"actuarial 

Moreover, in some instances, since attorneys tend to think in 
terms of future lifetime, some court decisions have relied on 
models based on a period certain equal to expecte~ future lifetime. 
These models have well documented shortcomings. 

METHODS OF DIVIDING PENBION BENEFITS AB MARITAL PROPERTY 

Two standard methods of dividing pension benefits on divorce 
are the present value method and the reserved jurisdiction method. ~6 
A third method, called a "qualified" domestic relations order 
(QDRO) became available in 1985 under the Retirement Equity Act of 
1984. 17 

Present Value Method 

The present value method has been variously referred to by the 

16See, for  exampte, Pro jector 's  discussion, pp. 345-6, of McCrory, "~o r t a l i t y  Risk in L i fe  Acl ' luit ies," TSA 
~XXVl, pp. 309-338. 

15 
See, for  example, lowr ie,  Luckner, and Projector,  "The ExpectanCy Discrepancy', PCAPP, Vot. 33, 1983- 

e~,, pp. 577-603. 

16See Troyen, "Pension Eva{uotto~ end EqJitebie D is t r ibu t ion ,  N 10 FkA. L. REP. (BMA) ]001, 3006 (198]), 
Skotof f ,  "Ho~ to Evstuate S~d Dis t r ibute  EmpLc~yee Senef~ts ~n Oivorce," MAT =t t . J .  25, 26 (Feb. 13, ~9~:,) Bnd 
Wright, supra note 3 i t  631 for  • general exp:srustion of each method. 

171.R.C. $ec. 614 (p) (1984). 
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courts as the "present cash value method," the "cash out method, ''Is 
the "immediate offset distribution method ''19 and the "lump sum 
method. ''z° But no matter how it is labeled, the effect is the same. 
The present value of the employee spouse's pension benefits is 
determined. The employee spouse receives these benefits which are 
offset by the distribution of other marital property to the 
nonemployee spouse. 21 

The present value method is preferred by most courts. 2z Its 
greatest virtue being that it effects an immediate and final 
settlement of pension benefits. ~3 The problem with the method is 
its inherent computational difficulties. Moreover, the method 
tends to be impracticable where the parties do not possess enough 
assets to offset the pension benefit award. 

Reserved Jurisdiction 

The reserved jurisdiction method, similar to the present cash 
value method, has been given a number of different names or 

lI  ~ l ' - - +  designations including "deferred distribution, pay as it comes 
in system, ''z5 and "wait and see approach. ''z6 But similar to the 
present cash value method, all the different names and designations 
essentially mean the same thing, that pension benefits are not 
divided until they enter pay status. This method, therefore, does 
not require computation of the present value of the pension 
benefits 27 with its inherent difficulties. It has the added 
advantage of spreading the risk between ~e divorcing spouses if 
the pension benefits have not yet vested. ~" 

18Ber~man v. lergman, 216 CIr. Rptr. 661, 666 (198S). 

19Flynn v. Ftynn, 691 A. 2d 156, 161 (PI. Super. 198$). 

20Koetsch, 713 P. 2d I t  1234. 

21See Brs~rllmrl v. Brl~erman, 688 A. 2d 613, 619 (Pl.  Super. 191~5). The term|r~o|ogy used by the 
Pe~nsy(vsnil SLaperior COUrt to describe the present clsh vl(us method In the ~r~t 'men ¢85e was "ilmlediote 
of fse t . "  

22Troyan, $u~)rl note 16, I t  3006. 

23See id. I t  3006 end Brlider'man, &88 A. 2d 613, 620 (Po. Super. 191~). 

26f| l ,  nn, 691 A. 2d ot 161. 

25Ohm v. Ohm, 631 A. 2d 1371, 1380 (14d. App. 1981). 

26HI, Jn v. Hiun, 677 S.W. 2d 927, 930 (No. App. 1984). 

2?See ~irIKJer~n, 688 A. 2d 613, 619 (Pa. Super. 1985). 

28Shitt v. ShilL, 599 P. 2d 1004, 1008 (Ibeho 1979). 
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The primary disadvantage of the reserved jurisdiction method 
is that contact must be established and maintained between the 
nonemployee spouse and the pension plan administrator. This 
"forces parties who desire to dissolve their relationship by 
divorce to deal with each other, and deferred distribution 
continues to burden the court. "~ In addition, if the nonemployee 
spouse predeceases the employee spouse, the latter will receive a 
windfall if he/she resumes "full right to the benefit 
entitlements. ,,3° 

Qualified Domestic Relations Order (QDRO) 

The Retirement Equity Act of 1984 helped to reconcile the 
nonassignment of vested, benefits and state law preemption by 
requiring pension plans to follow qualified domestic relations 
orders. ~ 

The Internal Revenue Code defines a "qualified domestic 
relations order" as a Judgment or decree of a state court "which 
creates or recognizes the existence of an alternative payee's right 
to, or assigns to an alternate payee the right to, receive all or 
a portion of the benefits payable with respect to a participant 
under the plan. ''32 In a divorce situation, an "alternative payee" 
is a nonemployee spouse. 

In general, the earliest a nonemployee spouse can receive 
payment under a domestic relations order is the time when the 
employee reaches the earliest retirement age which is defined as 
the earlier of (i) the date on which the employee is entitled to 
a distribution under the plan, or (ii) the later of (I) the date 
the employee reaches age 50, or (II) the earliest date on which the 
employee could begin receiving benefits under the plan if separated 
from service. 33 

The QDRO combines advantages of both the present value and 
reserved jurisdiction methods in that it does not require further 
court administration (this task is assumed by the employee spouse's 
pension plan administrator) and a present value calculation is not 
required. Other advantages exist for both parties. For the 
employee spouse, payments made from the plan are taxed for income 

29FLyrv~, 491A. 2d st 165. 

30FIyr~, 491A. 2d st 165. 

315pencer~s research reports on enT)loyee benefits,  p. 112.0A.-1 (12-87) .  

32 I.R.C. Sec. 414 (p)(1)(A). 

33|.~.C. $ec. 414 (p)(G)(B). 
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tax purposes to the nonemployee spouse. ~ For the nonemployee 
spouse, as noted above, payment can begin before the actual 
retirement of the employee spouse. 

THE PENSION BENEFITS PAYABLE TO THE NONEMPLOYEE SPOUSE 

The pension benefits pa~able to the nonemployee spouse is 
given by the general formula: 

[ N on-EE ] I TT~mm; M erried Under Pl an ] 1 value °f] 
Spouse's X Employed Under Plan X Pension 
Portion • Benefits 

The first term (the nonemployee spouse's port~on) is often 
taken to be one-half. In community property states, property is 
divided equally without regard to any equitable factors such as 
length of marriage or size of individual estates. Hence, one-half 
is an absolute amount in community property states. But the 
majority of jurisdictions take equitable factors into account; 
therefore, one-half may not be an absolute amount. However, with 
respect to pensions, equitable jurisdiction courts appear to apply 
one-half to pensions as a specific asset. 

The coverture fraction, the second term of this formulation, 
controls the fractional division or apportionment of pension plan 
benefits. The numerator of the fraction is the number of months 
married under the plan; the denominator of the fraction is the 
number of months employed under the plan. It is here where 
problems often arise. 

The last term of the formula relates to valuation of the 
pension plan benefits and is the topic of the next section. 

The courts recognize the importance of the interaction of the 
last two terms of the general formula. For example, the Texas 
Court of Appeals in May v. May 3z concluded that the dates at which 
these two variables should be calculated is the central question. 58 
Both the courts and commentators have noted that the use of date 
of divorce or retirement in the denominator of the coverture 

3&Wright, $ulprll note 3, at 44Z. 

35 
See Comment, :'An In terd isc ip ( i rumry  Armlysis  of the D i v i s i o n  of pension Bene f i t s  In Oivorce lind Post- 

Judgment Pa r t i t i on  Actions: Cures fo r  the I n e q u i t i e s  in Berry v. ~erry, m 37 liay|or L. lev.  106, 136 (1985). 

36The comllc~ity property sta tes  are Arizor~, Ca| i forn io,  Idaho, Louisi l l rm, Nevllds, New Kexico,  Texas Br~d 
Uashingt on. 

37716 S.W. 2d 705 (Tex. App. - Corpus Chr ist i  (1986)). 

3~51d. at 707'. 
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fraction can produce substantially different results. 39 Of course, 
this is common knowledge among actuaries. 

The function of the apportionment fraction, the court have 
reasoned, is to shield the employee spouse's premarriage and 
postdivorce earnings from the nonemployee spouse. This lead the 
May court to conclude, for example, that "where the parties are 
divorced after employee spou~;e has retired or terminated employment 
under the plan ... [and] apportionment is the only issue, ''~v the 
date of retirement is more appropriate for the denominator of the 
coverture fraction. 

It can be argued that postmarriage pension benefits should not 
be totally shielded fro~ the nonemployee spouse. A commentator 
who analyzed Berry v. Berrv, 41 the case relied upon by May, 
expressed concern that the choice of divorce date could lead to an 
injustice to both the employee and nonemployee spouse. It may be 
unfair to the employee spouse to permit the nonemployee spouse to 
"partition pension interests which were mot subject to division at 
divorce (for example nonvested pension benefits in certain 
jurisdictions), yet were influential in a trial court's "just and 
right" division of the community. ''42 It may be unfair to the 
nonemployee spouse because it may unfairly jeopardize that spouse's 
"true interest in the future benefit at the date of divorce. The 
fact that both spouses own interests in a future benefit should be 
emphasized. ''43 The latter observation is particularly appropriate 
because, for a least a decade, courts have recognized that pension 
benefits represent a form of deferred compensation for services 
rendered which are derived from an employment contract. They are 
not mere expectancies. Rather, they are a choice in action, a 
contractual property right subject to division as marital 
property. 44 

The fractional division or apportionment issue remains a 
source of confusion. Most courts that have considered the pension 
benefits distribution problem do not describe how they arrive at 
valuation let alone differentiate between fractional division and 
valuation. The assumption, therefore, is that if a specific date 
is selected for valuation, the same date also applies for 

39 See for  exmpte Comment, ~ulpr8 note 35, at 145 n. 198 ~,~ere the cofm~ntator hypo the t i c i t l y  catcutated 
monthty ber~eftts using date of retirement and divorce 8s S19S.6S and S562.50 relpectivety. 

401d..t 710. 

416,,%T $.W. 2d 945 (Tex. 1983). 

4ZC~m~nt, ~..~orl note 35, I t  146. 

43 Comment, sulpra note 35, at 153. 

44 
See In re MmrrJmge of Brot~b 126 CmL. Rptr. 633, 544 P. 2d 561 (1976)o 
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apportionment. However, in Koelsch v. Koelsch, 45 the Arizona 
Supreme Court, in a case of first impression relating to a matured 
pension plan, 46 used mixed dates in the general formula. The 
pension's maturation date was used for valuation. The "date of 
dissolution" was used in the denominator of the apportionment 
fraction. The court reasoned that by taking this approachj "we 
avoid the problem of dividing the fruits of separate labor. ''4T To 
complicate the issue, a number of courts that have dealt with the 
valuation issue have suggested other possible dates including the 
dates of separation and trial which will be discussed in the 
following section. 

THE PARAMETERB OF THE VALUATION 

The determination of the appropriate present value ~ presents 
a major obstacle to the realization of an equitable division. The 
standard method consists of two steps: first, determine its future 
value expressed as a lump-sum at the retirement age; and second, 
apply discount factors to calculate the present cash value of this 
sum at the valuation age. 49 The equations are straightforward and 
follow from the observations that the present value (PV) is: 

and 

~Vr = Sr " auq 

pV I = v T B r aul 

respectively, where U is the random variable future lifetime at the 
retirement age r, given the current attained age x, B r is the 
annual retirement benefit at age r, T is the random variable future 
active lifetime, and a tilde over a factor denotes a random 
variable. 

In addition to date selection issues inherent in both steps 
of the present value calcula=ion (date of retirement applicable to 
the first step and date of valuation applicable to the second 

45713 P. Zd 1234 (Ariz .  1986). 

&6 
A matured pension is one in uhich the ewl)toyee has on uncondltlon=| right to ImAediete Nyme~t prior to 

divorce. See Ohm, 431 A. 2d 1371, 1372 (1981). 

&ZKoelsch, 713 P. 2d. at 1242. 

&SThere is ger~ra| agre~lent mount the courts that present velue Is the proper test.  See Kis v. [ i s ,  639 
P. Zd 1151 (1982). 

491n re Nerrisge of Pl iant,  709 P. 2d 1241, 12&5 (1985). 
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step) ,50 there is the overriding question of dealing appropriately 
with the numerous variables that affect the discount rate in 
calculating the present value of pension benefits. They generally 
include mortality, interest, inflation, disability, probability of 
continued employment, taxes and probability of vesting. ~ There is 
no consistent manner in which the courts deal with these variables 
other than to recognize their existence. They may deal with them 
individually, in combinations, or stipulate to the rate, 52 all of 
which provides little guidance for subsequent cases. It is clear 
that without relevant evidence pertaining to present values, a 
trial court may not be in a position of making an equitable 
distribution of pension benefits. ~ 

The Retirement Age 

On dissolution of a marriage, it is usually impossible for a 
courts to determine the exact date at which the employee spouse 
will retire. 5~ It seems clear that the employee may retire at an 
economically optimal date. That is, a rational employee may choose 
to retire at age, r0+n , where r 0 is the earliest retirement age, and 
n is chosen so as to maximize the present value of the future 
earnings and pension benefits. Before taxes, this will be equal 
to: 

I vt (ES)t tPr0 dt + B t v t tPr0 dt 
0 

Selection of the wrong retirement date by the court can 
produce gross inequities. If the court assumes a retirement date 
that substantially precedes the actual retirement date, the value 
of the pension benefits will be "artificially high" resulting in 
a windfall to the nonemployee spouse, s~ Conversely, if the court 
assumes a retirement date that substantially succeeds the actual 
retirement date, the value of the pension benefits will be 

5O 
See sqprl t e x t  eccompenying note 37. 

51W~en remching the va lua t i on  issue, courtg t y p t c e [ [ y  recognize the " ( v ) e r i o u l  e c t u e r i i t  c l l c u l e t i ~ s  are 
used to d iscount  the pre~e~t vst~e of the re t i rement  plmn to r e f l e c t  cont i r~e~c ie i  I f f e c t i r ~  the ev~ tuaL  
l:~lyOut, inc lud ing  discour~t~ fo r  l u o r t l t i t y ,  i n t e r e s t ,  p r o / ~ b i l i t y  of y e l l i n g ,  ~ p r o b e b i l i t y  of co~tir lued 
employment." Johnsc, n v .  Jo~nsc~, 6 ]8 P. 2d 705, 709 ( A r i z .  1981). 

52For example, in RimrneLe v. Rim rnele, 429 N.E. 2d 879 ( I l l .  A ~ .  1981), the o~ty vmr ieb le  cons=dered was 
i n te res t .  The p.mrties S t i pu l a ted  to present v | l ues  at d i t coun t  retem renging from 5 I::)erc~t to 12 p~,rc~nt. 
The co~ur/ s e t t l e 4  on B perce~t .  

53 
See, for e~ampte, Oisher v. Olsher, 397 ~.E. 2d &88 ( l~ t .  App. ~97~). 

54 
Troyen, "~that'= Wrong With the "Accrued Benefit '  Method of Ve[uing Pen$ior~s ~ Divorce," FA]PSHA~£ 

(vol. 4, ~o. 4, April 1984) p. 11. 

55Wright, ll,~prl note 3, I t  432. 

131 



56 
"artificially low" resulting a windfall to the employee spouse. 

To resolve this problem, one commentator suggests using the 
date on which the employee has an "unqualified right to retire. ''Sz 
Although recognizing that the "Normal Retirement point or some 
point between the initial maturity point and Normal Retirement Age" 
as possibilities, he urged "use of the initial maturity point on 
the basis of equity, uniformity and a desire to prevent advocates 
from putting a wide variety of numbers before the court. ''Sa This 
approach, however, can clearly be biased against the employee 
spouse. This would be the case, for example, in public plans, 
where participants have the option of retiring once they become 
vested, particularly where early retirement benefits are 
subsidized. 

D a t e  Of V a l u a t i o n  ~9 

It is obvious that the date of valuation is a primary 
determinant of the value of the benefits. Despite this fact, the 
date of valuation required hy the courts has not be uniform. The 
date of divorce, or some variation thereof, and the date of 
separation represent the twc relative extremes in this regard. 

Date Of Divoroa. Sose variation of the date of divorce 
appears to used by the majority of courts in valuing pension 
benefits on divorce. However, even within the same jurisdiction 
there is not agreement amcng the decisions. For example, in 
DiPietro v. DiPietro, ~ the New Jersey Superior Court purported to 
follow the general rule that the valuation date is the date the 
complaint for divorce was filed. 6T But in Bednar v. Bednar 62 the 
same court stated "[t]here is no absolutely iron-clad rule for 
determining the date of evaluation but use of a consistent date is 
preferable, such as filing of complaint, (citations omitted) or 
perhaps the time of the hearing, dependin~ on nature of asset and 
any compelling equitable considerations." 

56Wright, supra note 3, I t  632. 

STTroy=n, ~u~rl note S& I t  11. 

58Troysn,  suDri  note S4, et  11. 

59$ee Annot., 34 A.L.R. &th 63 (1984) for • ILlllnlry of the v l r ious views taken by courts with respect to 
v i t u e t t o ~  dote of I I I r i t • L  •sse t$  on d ivorce .  

60675 A. 2d 82 (N.J. Super. 1984), 

61 
I__dd. a t  85. 

62676, A. 2d. 82 (N.J. Super. 198~). 

631d. at 19. 
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To compound the question relating to trial date, courts have 
been faced with the question, on remand, of whether the original 
trial date should apply or the subsequent trial date after remand. 
A California Court of Appeal concluded that while normally the 
trial date prevails, it may also be the remand date after appeal. ~ 
In any event, the court should consider equitable factors is 
determining which date to apply. 65 

Date of Beparation. ~ Although ~ it appears that date of 
separation is not widely used by the courts for valuation purposes 
0 67 n div~ce, a California Court of Appeal in re Marriaoe of 
~eh~ens concluded that date of separation was appropriate. The 
court reasoned that post-separation increases in pension benefits 
were a form of compensation and should be regarded as the employee 
spouse's separate property. 69 In Serui v. Seroi, z° the Pennsylvania 
Superior Court used date of trial. But with respect to date of 
separation, the court suggested that its use is appropriate in 
situations where there is "unbridled consumption" of marital 
property between separation and trial dates71 Furthermore, the 
court stated, "to require a trial court to value property as of the 
date of separation may ... result in the use of stale financial 
data and subsequent inequitable distribution of marital property. ''72 
The court also considered the possibility of using the date of the 
equitable distribution hearing because it could provide the court 
with "the most recent information available. '''~ But in concluding 
that the date of trial was the most appropriate valuation date, the 

64 
In re Marriage of Hlyden, 177 Ca|. Rptr. 183 (1981). 

65id. st 183 n. 17. 

66The speci f ic  time ~hen separation OCcurs has not been uniformly amgreed ~ by the courts. Some courts, 
for  exampte, may require am ~e|t-deffned physicaml ieperst ion of the pertiams, i .e .  e reaving of the pers(>nsl 
residence. Other courts may base t t  upon intent .  For purposes of th is  a r t i c te ,  the period w~en separation 
begins is ~¢~en am{l cohambltstion ceamses to e x i s t s .  

6 7 t h i s  is based ~ the m~:T)roximetety o~e-hundred csses reod tn preparing t h i s  amrticLe. 

68187 Cal. Rptr. 200 (1982). See contre In re Msrrlsge of Harsden, 181 Est. Rptr. 910 (1982). For an 
exce~ter, t discussio~ end sr~lysi~ of |n re Namrriege of Behrens, see Note, "D is t r ibu t ion  Of pension Renef~ts In 
Nsr i ts [  Otssotuttons: Determining The Time Of VaLuation Of The ColmlL~ity [ntereamt, n 26 SANTA CLARA L. REV. 999 
(198~). 

69j..d~. s t  209. 

70506 A. 2d 928 (19861. In amccord, see slso OeNssi v. DeNssi, 53;0 A. Zd 871 (Pam. Super. 1987). 

711_dd. it 931. 

721d. i t  931. 

TSl__d. st 932. 7n two previous cases, King v. King, 481 A. 2d 913 (1984) and Bramderman v. Brmclerman, 488 
A. 2d 613 (1985)  the Pennsy|vlmfa Super ior  Co(J~'t used the date of heamring. 
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court adopted a neutral posture similar to pednar. "[W]e do not 
attempt at this time to establish a valuation to be used in every 
situation. To recognize a specific valuation date as a matter of 
law would deprive the trial court of t~e necessary discretion 
required to effectuate economic justice. "~ 

One commentator agreed that flexibility should be maintained 
in the selection of a date to value pension benefits on divorce, 
but at the same tim~ guidelines must be established to provide a 
basis for selecting.~ As a guideline, he suggested that when post- 
separation increases in pension benefits are due to personal 
factors such as merit raises (to the extent they can be 
distinguished from inflation increases), the date of separation 
should apply in which" case the employee spouse benefits. 
Conversely, when post-separation increases are due to non-personal 
factors such as longevity and cost-of-living raises, the date of 
trial should apply so that the nonemployee spouse may share in the 
gain. 76 

Mortality a n d  Interest 

Mortality and interest are the most common discount variables 
when determining the present cash value of pension benefits on 
divorce. The courts generally seem to accept a wide range of 
discount rates. For example, in one case, ~ the parties stipulated 
discount rates ranging from 5 percent to 12 percent. The court 
elected to use 8 percent which was not overturned on appeal. In 
another case, z8 the court concluded that the trial court's use of 
a 5 percent discount rate did not abuse its discretion. 

The Arizona Supreme Court also described the conditions under 
which mortality should be taken into account and the table that 
should be used in determining value. "If the right to be paid 
under the plan is contingent upon the employee's surviving to a 
certain age, the calculation of present value must take into 
account the probability that the employee will attain that age, 
based on standard mortality tables and on the employee's physical 
condition. ''~ The Supreme Court in Washington urges the its lower 
courts to use "actuarial tables of "average expectancy of life" ... 

74j_d. 

7~ltote, #~pr# note f~B, et 1017-18. 

761d. Jz 1015. 

77Rimmete v. gimmete, 429 N.Z. 2d 87~ ( IL [ .  App. 1981). 

78Bo,uchard v. Ilouchlird, 321 N.W. 2d 330 (W{I. App. 1982). 

Tgld. mt froze, 7. 
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computed and maintained by the Insurance Commissioner. ''~ If 
statutory mortality tables are not used, other evidence is 
generally acceptable by the courts; however, it must be more 
accurate than the statutory tables, the best evidence being the 
testimony of an expert. 81 

An early "expert" suggested that by utilizing Pension Benefit 
Guaranty Corporation (PBGC) interest and mortality tables, much of 
the confusion surrounding present value computations could be 
avoided. ~ Furthermore, he noted that their use requires minimal 
training and permits a speedy and accurate calculation of a 
pension's present value. There has been general support for this 
concept. So much so, that now it has become almost standard 
procedure. 

The most notable characteristic of the PBGC rates is that the 
interest rates vary with duration. The general form for the 
expected discounted annuity purchase rate is: 

K 
[ l + i k ]  "k r .  Kp x . APR(r) 

k=l 

where i k is the interest rate earned for n k years of the deferral 
period, and the total deferral period is r-x years. For PBGC 
purposes, K=3, and the maximum values for the n's are ni=7 , n2=8 , 
and n3= r-x-nl-n z. 

I n f l a t i o n  

In a recent case of first impression, ~ the Pennsylvania 
Superior Court concluded that use of an inflation factor to 
determine the present value of pension benefits on divorce is 
appropriate only when the pension plan itself provides for an 
inflation adjustment. It allows the nonemployee spouse to share 
is this aspect of the benefit plan. Conversely, when the pension 
plan does not provide for an inflation adjustment it is 
inappropriate to include an inflation factor. The reason is that 
protection a~ainst inflation is not part of the benefit package 
being valued.~ The Pennsylvania Superior Court followed an earlier 

80Pi | lnt  v. Pitont, 709 P. 2d 1241, 1246 {Waoh. App. t985). 

81See Boyd v. Boyd, 3;73 N.W. 2d 553, 556 n.2 (1982). 

825koLoff, I ~ r e  note 16, at 26. 

83 
See Lowry v. LOwry, 544 A. 2d 972 (Pro. Super. 19B~). 

ld. at 9&3-84. 
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New Jersey Superior Court decision 85 which applied the "total offset 
method." According to this method, an estimated inflation rate is 
subtracted from the discount rate, the net rate being used to 
compute present value, s6 "Exactitude," the court observed, "is a 
virtue, the benefit of which may be easily lost by an excessive 
amount of time and expense utilized in trying to accomplished it. ''Sz 

Taxes 

The impact of taxes on pension benefit is captured in the 
equations: 

a ;  = v: ,p .  B: 
I-O 

where: 

and 

v: = =B [z+i= • ( z - t ~ ) ] "  

B:  = B,  ( l - t , )  

H e r e ,  t d e n o t e s  t h e  t a x e s  p a i d  on t h e  r e t i r e m e n t  b e n e f i t  and t '  
d e n o t e s  t h e  t a x e s  p a i d  on t h e  i n v e s t m e n t  i n c o m e .  As i n d i c a t e d ,  t h e  
p r e s e n t  v a l u e  o f  t h e  t a x  a d j u s t e d  a n n u i t y  a t  t h e  r e t i r e m e n t  age  r ,  
a~ ,  i s  d e r i v e d  f r o m  a t a x - a d j u s t e d  d i s c o u n t  f a c t o r ,  v ~ ,  and a t a x -  
a d j u s t e d  p e r i o d i c  r e t i r e m e n t  p a y m e n t ,  B~. 

T a x a t i o n  has  a t t r a c t e d  t h e  a t t e n t i o n  o f  t h e  c o u r t s  and 
generated healthy discussion. For example, in Simpson v. SimPson, ~ 
the employee spouse argued that the face value of his pension plans 
should be reduced by his current federal income tax rates since 
such taxes would be payable when the money was withdraw from the 
account at some future date. The nonemployee spouse countered by 
arguing that in fact the employee's tax rate may be lower when the 
monies are withdrawn and that this is a major reason for 
contributing to the pension plan in the first place. 89 The court 
agree with the nonemployee spouse. "These assets have a prima 
facie value equal to their face value in the absence of proper 
evidence of a reasonable deduction for the future tax liability. ''W 

850i Pietro v. Oi Pietro, &43 A. 2d 244 N.J. Super. (1982). 

861d. at 247. 

8r,_d. 

8867~ S.W. 2d 39 (Tex. ApI:). 5 0 i s t  198&). 

891d. =t 41. 

~ l d .  =t &Z. 
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In Helland v. Helland, 91 the Minnesota Court of Appeals was in 
general agreement with SimDson. It is too speculative, the court 
concluded, to predict the government's tax structure and the 
employee's financial condition in the future (eleven years in this 
case). 92 Nevertheless, the court conceded that if the taxable event 
(distribution from the pension plan) will occur within a short time 
after dissolution of the marriage, it should consider the tax 
consequences in computing the present value of pension benefits on 
divorce. 3 

Conversely, in Corliss v. Corliss, ~ the Wisconsin Court of 
Appeals reached the opposite conclusion. Admitting that calculation 
of present value of pension plan is speculative, the court more 
realistically assumed that future tax rates will "at least equal" 
present rates. The court reasoned that pension plans are a method 
of postponing and reducing the impact of income taxes; therefore, 
calculating the effect of those taxes is important. ~ 

Although not dealing directly with tax as a discount variable, 
an interesting variation of the tax issue occurred in In re 
Marriaue of Rimmele. ~ The employee spouse unilaterally withdrew 
and spent monies from his pension plan which triggered income tax 
liability on the amount withdrawn. The court concluded that the 
pension valuation should not be reduced by the income tax liability 
because it was the result of an unnecessary unilateral action and 
the nonemplovee spouse did not share in the fruits of the early 
withdrawal. 9r 

P r o b a b i l i t y  of V e s t i n g  

Virtually all courts recognize that vested pension benefits 
constitute property for purposes of division on dissolution of 
marriage. However, only during the past two decades have nonvested 
pensions received the same consideration. Previously, the theory 
was that nonvested pension rights are not property, but mere 
expectancies. 98 In 1976, In re Marriaae of Brown, ~ the often cited, 

91354 N.W. 2d 591 (Ninn. AI~. 1984). 

92j~. at 593. 

93j. a. 

94320 II.W. 2d 219 (wt~. App. 1982). 

9SI¢. et 221. 

96429 M.E. 2d 879 (ILl. App. 1981). 

971~. st 881. 

98See Fre~:h v. French, 112 P. 2d 235 (1941). 
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leading case in the area, overruled that theory. The California 
Supreme Court reasoned that: "Since pension benefits represent a 
form of deferred compensation for services rendered, (citations 
omitted) the employee's right to such benefits is a contractual 
right, derived from the terms of the employment contract. Since 
a contractual right is not an expectancy but a chose in action, a 
form of property ... an employee acquires a property right to 
pension benefits when he enters upon the performance of his 
employment contract. ''I~ The economic and social climate and the 
legal logic developed in Brown and other cases of treated nonvested 
pension benefits as marital property, has become the majority rule. 

Although some courts have argued that nonvested pension 
benefits require no different treatment than vested but unmatured 
benefits, since both contain contingencies on actual payment, TM 
valuing nonvested pensions clearly further complicates the issue. I°2 
The added complication arises out of the necessity to take into 
account the probability of vesting. But, as indicated in a number 
of opinions, this is not regarded as an "insurmountable barrier. ''I~ 

In these cases, the expected vesting (EV) takes the form: 

r 

EV(x,j,h) = V(y,j,h) y.xP: e . y  dy + V(r,j,h) r.xP: e 
z 

where z is the larger of the initial vesting age or the current 
age, x; V(x,j,h) is the vesting at age x under vesting schedule j, 
given that the participant was hired at age h; y.xPx e" is the 
probability that a participant aged x will persist as an active 
participant to age y; and the force of withdrawal operating during 
the interval of age y to y+dy is ~'. 

The Pennsylvania Superior Court recently addressed the 
question of which method of distribution of nonvested pension 
benefits on divorce is better, deferred distribution or immediate 
offset. The majority concluded that "given the very nature of a 
non-vested pension benefit (i.e., that it is speculative), deferred 

99126 CaL. Rpt r .  633, 5&& P. 2d 56'1 (1976}.  

1001cl . . t  633, 44 P. 2d mt 561. 

101 
Jenssen v. Jmmssen, 331 N.W. 2d 752, 756 (Minn. 108]} .  

102 
AS • note w r i t e r  observecl: win order  to ertcourlge l e t t l e ~ t  ivrcJ erasure equal t reatment under the Low, 

courtll mJSt agree on more re f i ned  guidelines for determining how m:l when to di l tr i l~Jte,  vltue and ettoclte 
pension r i g h t s .  Such gu ide i i ~e l  wiLL bec~le even mole eseentieL i f  unvested flDctors ere added to the e | re lK~  
formidable [4st of cetcuLnt io rm. "  Note, "Vested Out Url l~tured Pens|or~ AS Mer i ts {  Proper ty :  Inherent 
Valuation, At [ocetion And Oi | tr ibut ion Probtem In EqultWole 0|etrlbutiorul, m 14 RUlrGEtlS L. J. 1;RJ, 199 (1982.). 
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distribution is the preferred method of effectuating economic 
justice between ,,tbe,~ parties and insuring a just settlement of 
property rights. But in a vigorous concurring and dissenting 
opinion, one member of the court seemed to say that it is 
unreasonable to conclude that simply because a pension is 
nonvested, it is too speculative to calculate a valuation. Rather, 
given the clear advantages of the immediate offset method, the case 
should be remanded and the lower court should obtain actuarial 
testimony as to the present value of the pension benefits1°S Other 
than general statements concerning its speculative nature and the 
added difficulty of discounting for nonvested interests, the courts 
offer little help providing guidelines to deal with nonvested 
pension benefits. 

CONCLUSION 

There are a number of areas where the actuarial procedures and 
assumptions for the distribution of pension benefits on divorce can 
be refined or clarified for the courts. Whether the problem is 
that actuarial methodology and assumptions are preempted, in 
preference for techniques that require "minimum training", or the 
actuary is confronted with irreconcilable requests, like single- 
point estimates where at least two estimates are required, the 
actuarial perspective needs to be adequately researched and clearly 
communicated. 

This article has identified some of the unresolved actuarial 
issues. To the extent it promotes further research on this topic, 
it will have served its purpose. 

104Fi.y'nn v. FLy'nn, 49t A. 2d 1.56, 160 (Pl .  Super. 1985). 

1051d et 162. 
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