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MR. GARY D. SIMMS: I will o f f e r  a b r ie f  rev iew of the deve lopment  of the 

valuat ion ac tu a ry  concept ,  various aspec t s  of cur ren t  regulat ion,  and major  

f e a t u r e s  of  the  valuat ion ac tua ry  concep t  as p roposed  to date .  Following tha t  

ex tended  introduct ion,  I plan on discussing the na tu re  of profess ional  l iabi l i ty  and 

the spec i f ic  legal l iabi l i ty  of  the valuat ion ac tuary .  I will a t t e m p t  to point  out  

some methods  of l imiting tha t  l iabil i ty.  The r emarks  and views I express  today,  

while thoroughly accu ra t e ,  are not necessa r i ly  those  of  the Amer ican  Academy  

of Actuar ies  or of any o ther  organizat ion.  

The concep t  of a valuat ion ac tu a ry  in the  Uni ted  S t a t e s  is, in a word, 

revolu t ionary .  As with a lmost  any revo lu t ionary  concept ,  the impl icat ions  of its 

implemen ta t ion  cannot  be a c c u r a t e l y  gauged a priori.  While those who 

under take  ca reers  in ac tuar ia l  sc ience  are a c c u s t o m e d  to making pro jec t ions  

based  on exist ing data ,  a t t o rneys  are far  less c o m f o r t a b l e  voicing opinions about  

fu tu re  events .  This l imi ta t ion  on the value of  legal fo rcas t ing  is a cr i t ica l  

d isc la imer  for  purposes  of  this analysis. 

DEVELOPMENT OF THE VALUATION ACTUARY C O N C E P T  

Af te r  severa l  yea rs  of  p re l iminary  discussion, the Jo in t  C o m m i t t e e  on the Role  

of  the Valuation A c tu a ry  in the Uni ted  S ta tes  was es tab l i shed  by the Amer ican  

Academy  of Actuar ies  and the Soc ie ty  of  Ac tua r i e s  in D e c e m b e r  1983. The 

Joint  C o m m i t t e e  was charged to define the appropr ia te  role for  the valuat ion 
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a c t u a r y  in the  U n i t e d  S t a t e s ,  as well  as to  d e t e r m i n e  wha t  s t eps  and m e c h a n i s m s  

would  be r e q u i r e d  to  e f f e c t  the  i m p l e m e n t a t i o n  of  the  ro le .  

The  e v o l u t i o n  and e v e n t u a l  i m p l e m e n t a t i o n  of the  v a l u a t i o n  a c t u a r y  c o n c e p t  in 

the  U n i t e d  S t a t e s  is a p r o j e c t  t h a t  t r a n s c e n d s  all i n t e r n a l  a c t u a r i a l  divis ions and 

i nc lude s  the  input  and p a r t i c i p a t i o n  of the  i n s u r a n c e  i n d u s t r y  and i ts  r e g u l a t o r s  

as well .  One  a c t u a r i a l  pundi t  has  d e s c r i b e d  t he  p r o c e s s  as a " s eamles s  web,"  an 

ap t  smi l e  fo r  the  m y r i a d  a c t i v i t i e s  so i n h e r e n t l y  i n t e r r e l a t e d .  

It  is c l e a r  t h a t  one focus  f o r  the  i m p l e m e n t a t i o n  of  the  v a l u a t i o n  a c t u a r y  

c o n c e p t  l ies  wi th  the  N a t i o n a l  A s s o c i a t i o n  of I n s u r a n c e  C o m m i s s i o n e r s  (NAIC). 

The  i n t e r r e l a t i o n  b e t w e e n  the  NAIC and t he  s t a t e  d e p a r t m e n t s  of  i n s u r a n c e  is ad 

hoc  in n a t u r e .  In o r d e r  f o r  NAIC mode l s  to  be  g iven  lega l  e f f e c t ,  t h e y  mus t  be  

a d o p t e d  by t he  ind iv idua l  s t a t e s .  The  S t a n d a r d  Va lua t i on  Law,  a d o p t e d  by t he  

NAIC in 1942 (and r e p e a t e d l y  a m e n d e d  s ince  t h a t  t ime) ,  p r o v i d e s  e a c h  

c o m m i s s i o n e r  of i n s u r a n c e  wi th  a u t h o r i t y  to  do t he  fo l lowing:  

o R e q u i r e  an annual  r e p o r t  f r om l i f e  i n s u r a n c e  c o m p a n i e s  doing 
bus iness  in t h a t  s t a t e .  

o C e r t i f y  to  t h e  r e s e r v e s  of  t hose  c o m p a n i e s  

o S p e c i f y  m o r t a l i t y  t ab les ,  r a t e s  of in te res t~  and m e t h o d s  used  to  
c a l c u l a t e  r e s e r v e s .  

The  a c t  i t s e l f  is s i len t  wi th  r e ~ a r d  to any c e r t i f i c a t i o n  of the  r e s e r v e s  by an 

a c t u a r y .  This l ack  of  a c l e a r l y  e s t a b l i s h e d  r e g u l a t o r y  basis  fo r  the  use of  t h e  

annual  s t a t e m e n t  b l ank  l e a v e s  t he  b lank  (and i ts  c r i t i c a l  in s t ruc t ions )  in 

s o m e t h i n g  of  a lega l  tw i l igh t  zone .  And t h a t  is c r i t i c a l  he r e ,  b e c a u s e  it is a 

c h a n g e  to the  a c t u a r i a l  s t a t e m e n t  of opin ion  t h a t  l ies  a t  the  lega l  h e a r t  of the  

v a l u a t i o n  a c t u a r y  c o n c e p t .  
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PROPOSED STATEMENT OF ACTUARIAL OPINION 

The hear t  of the valuat ion ac tua ry  concep t  is the new revised s t a t e m e n t  of  

ac tuar ia l  opinion. U l t ima te ly ,  the valuat ion ac tua ry  is to be  responsible  for  the 

se t t ing  of assumptions and the es tab l i shment  of r e se rves  that ,  in his profess ional  

judgment ,  are appropr ia te .  Guidelines for the se lec t ion  of assumptions  would be 

provided through the ac tuar ia l  l i t e r a tu r e  (that is, a r t i cu l a t ed  principles and 

standards).  The proposed s t a t e m e n t  of ac tuar ia l  opinion would, on the one hand, 

cont inue to include a legal so lvency r equ i remen t  and, on the o ther  hand, would 

also include the newer  s t a t e m e n t  of opinion on cash flows. 

In reviewing from a legal p e r sp ec t i ve  the language of the  proposed  rev ised  

s t a t e m e n t  of opinion, the most  s igni f icant  change is the de le t ion  of the current  

r e f e r e n c e  to "~ood and suf f ic ien t  provision" and the addi t ion in i ts  s t ead  of a new 

paragraph in the opinion sec t ion  that  lies at  the core  of the valuat ion ac tua ry  

concep t .  Phrases  such as "an t ic ipa ted  inves tmen t  cash flows," "appropr ia te  

provision," and "present ly  a c c e p t e d  s tandards  of p rac t i ce"  in t roduce  new t e rms  

into the l i t e r a tu re  and should be ca re fu l ly  considered. .  

The phrase "an t ic ipa ted  inves tmen t  cash flows" underscores  the f ac t  that  the 

valuat ion ac tua ry  will be looking at the asset  side of the ba lance  shee t ,  with all 

it implies.  

"Good and suff ic ient"  language,  which has appeared  for  some t ime in the NAIC 

s tandard  opinion, implies,  at  l eas t  to many ac tuar ies ,  a degree  of conserva t i sm 

beyond minimum legal r equ i rements .  Others  do not share this point  of view. 

From a legal pe r spec t ive ,  the phrase "good and suf f ic ien t"  has not been  def ined 
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s p e c i f i c a l l y  in t he  i n s u r a n c e  f i nanc i a l  r e p o r t i n g  c o n t e x t .  In o t h e r  legal  c o n t e x t s ,  

the  words  have  no t  b e e n  d e f i n e d  s t and ing  a lone ,  but  only in c o n n e c t i o n  wi th  

o t h e r  p h r a s e s  (for  e x a m p l e ,  "good and s u f f i c i e n t  b r akes"  w e r e  de f i ned  as b r a k e s  

t h a t  " a d e q u a t e l y  and p r o m p t l y  c h e c k  and s l a c k e n  t he  speed  of  a m o t o r  v e h i c l e  

and br ing  i t  to  a c o m p l e t e  s top") .  

"Good"  in the  c o n t e x t  of the  v a l u a t i o n  opinion p r o b a b l y  is bes t  de f i ned  as 

" se rv ing  t he  d e s i r e d  end,  or  su i t ab l e . "  I n t e r e s t i n g l y ,  s o m e  de f i n i t i ons  of  the  word 

"good" inc lude  words  t h a t  m o s t  a c t u a r i e s  would no t  a s sume  to  be a p p r o p r i a t e  

s ynonyms ,  such  as "sound,  .... b e t t e r  t han  a v e r a g e , "  or " sa fe . "  On the  o t h e r  hand,  

the  word  " s u f f i c i e n t "  m e a n s  a t  law " a d e q u a t e ,  enough,  as m u c h  as m a y  be 

n e c e s s a r y ,  equal  or f i t  for  t he  end p ronosed ,  or of  such  q u a l i t y ,  numbe r ,  f o r c e ,  or 

va lue  to  s e r v e  a n e e d  or pu rpose . "  T a k e n  t o g e t h e r ,  t he  words  "good and 

s u f f i c i e n t "  l ega l ly  m e a n  " su i t ab le  and enough."  T h e r e  is a t  l ea s t  an i n t i m a t i o n  

t h a t  t he  p h r a s e  "good and s u f f i c i e n t "  m a k e s  a c la im v i s -a -v i s  the  qua l i t y  ("good") 

and q u a n t i t y  ( " su f f i c i en t " )  of  t he  m a t t e r s  u n d e r  r e v i e w .  

Wi th  t h a t  as b a c k g r o u n d ,  we can look at  the  ph ra se  under  c o n s i d e r a t i o n  as a 

r e p l a c e m e n t  f o r  t h e  p h r a s e  "good  and s u f f i c i e n t " :  " a p p r o p r i a t e  p rov i s ion . "  

" A p p r o p r i a t e "  g e n e r a l l y  m e a n s  " su i t ab l e  or w e l l - f i t t i n g . "  H o w e v e r ,  in a lega l  

c o n t e x t  (and in i ts  ve rb  fo rm) ,  t he  word  also m e a n s  " to  se t  apa r t  fo r  a s - e c i f i c  

use ,"  as when  g o v e r n m e n t  a p p r o p r i a t e s  p r i v a t e  p r o p e r t y .  When used  in the  

c o n t e x t  of  f i n a n c i a l  r e p o r t i n g  (and, mos t  s p e c i f i c a l l y ,  wi th  r e s p e c t  to  r e s e rve s ) ,  

if t h e  m e a n i n g  of " su i t ab l e"  is wha t  has  b e e n  i n t e n d e d  (as I b e l i e v e  is t he  i n t e n t  

of  t he  d r a f t e r s ) ,  t h e n  t h e r e  is a r i sk  of  using t he  word  " a p p r o p r i a t e "  in this 

c o n t e x t .  
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The switch of phrases  from "good and suff ic ient"  to "appropria te  provision" is 

arguably a reduc t ion  in the  level  of conf idence  being expressed by the  ac tuary ,  

inasmuch as "good and suff ic ient"  is more  absolute and t imeless  than 

"appropriate."  "Appropriate" is a more  compara t ive  word; "appropriate" implies 

appropr ia te -compared-wi th - someth ing .  In this context ,  the something is 

"present ly  accep t ed  s tandards of p rac t i ce . "  Because  "present ly  a c c e p t e d  

s tandards  of p rac t i ce"  are  indeed only presen t ly  accep t ed  (and might  not  be 

a c c e p t e d  next  year),  the overall  tenor  of the proposed r e p l a c e m e n t  language may 

somehow appear to be less ce r t a in  than the phrase cu r ren t ly  in use. 

Having said all of this, on the bo t tom line, the legal dis t inct ions be tween  the two 

phrases  are not s ignif icant .  What is more  impor tan t  in this con tex t  is the 

percep t ion  of what the word change implies to regula tors ,  the insurance industry,  

and the ac tuar ia l  communi ty .  

"Presen t ly  accep t ed  s tandards  of p rac t ice"  are  defined,  within the ac tuar ia l  

profession,  quite narrowly,  and the t e rm is used as a t e rm of ar t  to mean  the  

Recommenda t ions  and In te rp re ta t ions  issued by the Amer ican  Academy  of 

Actuar ies .  In the wider world, the phrase "present ly  a c c e p t e d  s tandards of 

p rac t i ce"  (or "general ly  accep t ed  standards") has a broader  meaning. At law, 

genera l ly  accep ted  s tandards  imply not only the fo rmal  p ronouncements  of the  

profession,  but also those p rac t i ce s  that ,  a l though not a r t i cu la ted ,  never the less  

are  u t i l ized by reasonable  prac t i t ioners .  
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THE ISSUE OF R E L I A N C E  

The  p r o p o s e d  s t a t e m e n t  of opinion would c o n t a i n  a s e p a r a t e  s e c t i o n  dea l ing  wi th  

the  v a l u a t i o n  a c t u a r y ' s  r e l i a n c e  on o t h e r  ind iv idua ls  for  i n f o r m a t i o n  t ha t  is used  

as a basis  fo r  the  s t a t e m e n t  of opinion.  R e l i a n c e  obvious ly  needs  to be 

s p e c i f i c a l l y  d e c l a r e d  and no t ed .  This is p a r t i c u l a r l y  i m p o r t a n t  in dea l ing  wi th  

m a n a g e m e n t  r e s p o n s i b i l i t y  fo r  the  i n f o r m a t i o n  i nc luded  in the  f inanc ia l  

s t a t e m e n t s .  

The  s t a t e m e n t  of  op in ion  would i n d i c a t e  t h a t  t he  v a l u a t i o n  a c t u a r y  has 

" r e v i e w e d  t h e s e  r e s u l t s  f o r  r e a s o n a b l e n e s s . "  This  ph ra se  is p r e g n a n t  wi th  

p o t e n t i a l  a d v e r s e  c o n s e q u e n c e s  for  the  v a l u a t i o n  a c t u a r y .  

Aud i to r s  who a re  sued  a re  mos t  o f t e n  sued  b e c a u s e ,  in r e t r o s p e c t ,  t h e y  mi s sed  

s o m e t h i n g  t h a t  a " r e a s o n a b l e "  a u d i t o r  should have  seen .  In f a c t ,  cou r t s  

f r e q u e n t l y  will i mpose  l i ab i l t y  on an a u d i t o r  no t  m e r e l y  b e c a u s e  he f a i l ed  to  

d e t e c t  f r a u d  or abuse,  but  b e c a u s e  a " r e a s o n a b l e "  r ev i ew  should  have  put  the  

a u d i t o r  on " inqui ry  n o t i c e "  t h a t  s o m e t h i n g  was wrong  and t h a t  add i t iona l  r e v i e w  

was r e q u i r e d .  The  f a i l u r e  to  pu r sue  such  an " inqu i ry  n o t i c e "  can  be the  basis  fo r  

l i ab i l i ty .  

What ,  then ,  should t he  v a l u a t i o n  a c t u a r ,  r do who mus t  r e l y  on t h e se  ind iv idua ls?  

F i r s t ,  such  r e l i a n c e  m us t  be  c l e a r l y  and u n a m b i g u o u s l y  a r t i c u l a t e d .  Second,  t he  

" r e v i e w  for  r e a s o n a b l e n e s s "  m us t  be  l i m i t e d  e x p l i c i t l y  and d i r e c t l y .  

The  p r o p o s e d  l anguage  ca l l ing  f o r  a " r e v i e w  for  r e a s o n a b l e n e s s "  can  be  a s o u r c e  

of  p o t e n t i a l  l i ab i l i t y  fo r  the  v a l u a t i o n  a c t u a r y  b e c a u s e  of the  i m p l i c a t i o n  tha t  by  
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r e v i e w i n g  for  r e a s o n a b l e n e s s  the  i n f o r m a t i o n  p r o v i d e d  by o thers ,  t he  v a l u a t i o n  

a c t u a r y  is a de f a c t o  insure r  of  the  da t a .  T h e r e f o r e ,  exp l i c i t  d i s c l a i m e r s  wi th in  

the  opinion a re  in o rder  to  exp la in  the  n a t u r e  of a r e v i e w  for  r e a s o n a b l e n e s s .  

PROPOSED CHANGES TO INTERPRETATION 7-B 

The  p r o p o s e d  changes  to  R e c o m m e n d a t i o n  7 wou ld  i m p l e m e n t  the  changes  in t he  

s t a t e m e n t  of  opinion we have  j u s t  b e e n  discuss ing.  In addi t ion ,  t he  A c a d e m y  has 

c i r c u l a t e d  fo r  c o m m e n t  a m e n d m e n t s  to  I n t e r p r e t a t i o n  7-B ( A d e q u a c y  of  

R e s e r v e s )  which  would be  s i gn i f i c an t l y  e x p a n d e d  to  t a k e  in to  a c c o u n t  cash  f low 

ana lys i s  and would  be  r e t i t l e d  " A d e q u a c y  of  R e s e r v e s  and Cash  Flows."  The  

m a j o r  m a t t e r  for  r e v i e w  h e r e  is the  l a n g u a g e  c o n t a i n e d  in P a r a g r a p h  7 of  the  

p r o p o s e d  revis ion .  

The  p r o p o s e d  va lua t ion  opinion would  be  to the  e f f e c t  t ha t  the  r e s e r v e s  m a k e  

a p p r o p r i a t e  p rov i s ion  for  all f u t u r e  ob l iga t ions  on a bas is  s u f f i c i e n t  to  c o v e r  

f u t u r e  " reasonab le"  d e v i a t i o n s  f rom e x p e c t e d  a s sumpt i ons .  I t  would  also i n d i c a t e  

t h a t  the  r e s e r v e s ,  plus add i t iona l  i n t e r n a l l y  d e s i g n a t e d  surplus ,  m a k e  a p p r o p r i a t e  

p rov i s ion  for  all f u t u r e  ob l iga t ions  on a bas is  t ha t  is s u f f i c i e n t  to  c o v e r  f u t u r e  

"p laus ib le"  dev ia t ions .  It  a p p e a r s  to b e  the  i n t e n t  t ha t  "p laus ib le"  d e v i a t i o n s  a re  

a s s u m e d  to  b e  less  l ike ly  to  o c c u r  than  " r ea sonab le "  dev ia t ions .  

" R e a s o n a b l e "  is b e s t  de f i ned  as "f i t  and a p p r o p r i a t e  to  the  end in v iew."  In o t h e r  

words ,  one canno t  de f ine  the  word  " r ea sonab l e "  in a vacuum;  r a t h e r ,  t he  

de f in i t i on  of  the  word  " r easonab le"  is l inked  d i r e c t l y  to  the  pu rpose  u n d e r t a k e n .  

In the  c o n t e x t  he re ,  " r ea sonab le "  m u s t  b e  v i e w e d  as " f i t  and a p p r o p r i a t e "  to  such  

a va lua t ion .  S ign i f i can t ly ,  this  impl ies  t h a t  all d i s c l a i m e r s  and l i m i t a t i ons  mus t  

6-7 



be u n d e r s t o o d  to be pa r t  of the  word " reasonab le , "  and most  i m p o r t a n t ,  

" reasonab le"  impl ies  the  exe rc i s e  of p ro fes s iona l  j u d g m e n t .  

The word "plausible" is g e n e r a l l y  d e f i n e d  as " supe r f i c i a l l y  fa i r ,  r easonab le ,  or 

va luab le  but  o f t e n  specious ."  The d i f f i c u l t y  wi th  this  word is t ha t  in r e t r o s p e c t ,  

a lmos t  any  o u t c o m e  or d e v i a t i o n  can  be cons ide red  "plausible ."  

A level  of  d i s c o m f o r t  appears  to  exis t  r ega rd ing  the  use of words " reasonable"  

and "plausible"  b e c a u s e  of the  i n h e r e n t  d i f f i c u l t y  in def in ing  these  t e rms  in 

c o n t e x t .  A m o r e  c o n c r e t e  m e t h o d o l o g y  (such as a spec i f i c  d e c l a r a t i o n  of 

c o n f i d e n c e  levels~ migh t  be m o r e  s a t i s f y i n g  and defens ib le .  However ,  should this 

approach  be d e e m e d  un fea s ib l e  (from a t e c h n i c a l  pe r spec t ive ) ,  we m a y  have  to 

a c k n o w l e d g e  t h a t  some t e r m s  s imply  cannot  be de f ined  a priori .  

PERSONAL LIABILITY AND THE VALUATION ACTUARY 

At this  po in t  some c o n s i d e r a t i o n  of the  g e n e r a l  p r inc ip les  of p ro fess iona l  l i ab i l i ty  

is app rop r i a t e .  

P ro fe s s iona l  L i ab i l i t y  D e f i n e d  

The a c c e p t e d  de f in i t i on  of  "p rofess iona l  l i ab i l i ty , "  more  spec i f i c a l l y  r e f e r r e d  to 

as " m a l p r a c t i c e "  (the t e r m s  are  used  i n t e r c h a n g e a b l y , )  fol lows:  

P ro fe s s iona l  m i s c o n d u c t  or un reasonab le  lack  of skill. Fa i lu re  of one 
r ende r ing  p ro fes s iona l  se rv ices  to exe r c i s e  t h a t  deg ree  of  skill and lea rn ing  
c o m m o n l y  appl ied under  all the  c i r c u m s t a n c e s  in the  c o m m u n i t y  by the  
a v e r a o e  ~ ruden t ,  r e p u t a b l e  m e m b e r  of the  p ro fes s ion  with the  resu l t  of 
in jury ,  loss, or d a m a g e  to the  r e c i p i e n t  of those  se rv ices  to those e n t i t l e d  
to r e ly  upon t h e m .  

When a p rofess iona l  advises  his emp loye r  or c l ien t ,  a du ty  to exerc i se  due care  

ar ises .  In p e r f o r m i n g  his dut ies ,  a p ro fe s s iona l  does  not  g u a r a n t e e  c o r r e c t  
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j udgemen t ,  but  only tha t  in formula t ion  his judgment  and work produc t  he 

exerc i ses  reasonable  skill and c o m p e t e n c e  in good fa i th  wi thout  fraud.  

Legal Theories  of Liabi l i ty  

Profess iona l  l iabi l i ty  ac t ions  are genera l ly  based  on one of two (or some t imes  

both) legal theories:  (1) b reach  of the  employmen t  con t r ac t  b e t w e e n  the 

profess ional  and his cl ient  and (Z) damages  as a resul t  of negl igence  crea t ing  an 

act ion in tor t .  Tort  law holds that  one is responsible  for the consequences  of his 

act ion,  and where his act  causes  damages  to another ,  he is l iable.  A tor t  act ion 

could be brought  by a cl ient  or by a third pa r ty  who was harmed by relying on the 

professional ' s  work. 

The d i f f e rence  b e t w e e n  applicable legal theor ies  is impor tan t  because ,  in 

addit ion to procedura l  m a t t e r s  (such as the  appl icabi l i ty  of s t a t u t e s  of 

l imitat ions) ,  the theory  pursued is of consequence  with r e spec t  to proof,  measure  

of damages ,  and other  imuor tan t  subs tan t ive  issues. 

Th i rd -pa r ty  ac t ion is also cr i t ical ,  because  third pa r t i e s  (for example,  regula tors ,  

po ten t ia l  investors ,  pol icyholders ,  or benef ic ia r ies )  re ly  on the work product  of 

the ac tuary .  The general  rule is tha t  where  the profess ional  knew~ or should 

have known, of impending th i rd -par ty  re l iance,  the  no ten t ia l  for th i rd -par ty  

l iabi l i ty  arises. General ly ,  only gross negl igence or f raud by the profess ional  is a 

su f f i c ien t  foundat ion  for  a third pa r ty  to bring a success fu l  to r t  action.  

Until  r e la t ive ly  recen t ly ,  pa r t i es  who were  not in a direct ,  con t rac tua l  

re lat ionship and who were  not ac tua l ly  an t i c ipa ted  by the audi tor  to be  users  of 
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his r e p o r t  could  no t  sue for  " m e r e "  n e g l i g e n c e .  This  l i m i t a t i o n ,  h o w e v e r ,  has 

b e e n  e l i m i n a t e d  in some  j u r i s d i c t i o n s .  For  e x a m p l e ,  a r e c e n t  C a l i f o r n i a  case  

held  t h a t  t he  aud i to r ' s  du t y  e x t e n d s  to all r e a s o n a b l e  f o r e s e e a b l e  p l a in t i f f s ,  and 

not  jus t  t hose  he knows  will r e l y  on his r e p o r t .  

Wha t ,  then ,  should the  v a l u a t i o n  a c t u a r y  do to  l imi t  p o t e n t i a l  l i ab i l i ty  to  th i rd  

p a t t i  es ? 

1. T h e  v a l u a t i o n  a c t u a r y  should seek  to  l imi t  the  use of his r e p o r t .  Such 

r e s t r i c t i o n s  on r e l i a n c e  should p r o b a b l y  a p p e a r  in l a rge  type  in a 

consp icuous  p l a c e  in the  w r i t t e n  r e p o r t .  Indeed ,  i t  m a y  be 

a p p r o p r i a t e  fo r  t he  v a l u a t i o n  a c t u a r y  to  e x p l i c i t l y  s t a t e  t h a t  r e l i a n c e  

is r e s t r i c t e d  to  the  c l i en t  or e n t i t y  fo r  which the  r e p o r t  has b e e n  

p r e p a r e d .  

2. T h e  v a l u a t i o n  a c t u a r y  should s t a t e  a f f i r m a t i v e l y  t h a t  t he  c l i en t  or 

e n t i t y  is to  r e l y  on t he  p r o d u c t  f o r  s p e c i f i c  a r t i c u l a t e d  purposes .  

3. In any c o m m u n i c a t i o n  wi th  th i rd  p a r t i e s ,  the  v a l u a t i o n  a c t u a r y  should 

m a k e  su re  t h a t  t he  th i rd  p a r t i e s  a re  a w a r e  t ha t  r e l i a n c e  on t he i r  p a r t  

is i n a p p r o p r i a t e .  

The Law Applied to  Actuar ies .  

H a v ing  d i scussed  g e n e r i c  p r o f e s s i o n a l  l i ab i l i t y  p r inc ip les ,  the  d iscuss ion  now 

f o c u s e s  on how t a h e  law has b e e n  app l ied  to t he  a c t u a r y .  

A c t u a r i e s  A r e  P r o f e s s i o n a l s .  Any discuss ion  of  a c t u a r i a l  m a l p r a c t i c e  a s sumes  

tha t  t he  law cons i de r s  an a c t u a r y  to  be  p r o f e s s i o n a l  and h e n c e  s u b j e c t  to  
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s t andards  requ i red  of all p rofess ionals .  The case law c lear ly  suppor t s  this 

conclusion.  

Gene ra l ly  A c c e p t e d  Ac tua r i a l  P r inc ip les  and P r a c t i c e s .  Cour t s  will m e a s u r e  a 

de fendan t ' s  ac t ions  agains t  "genera l ly  a c c e p t e d "  ac tua r i a l  p r inc ip les  and 

p r ac t i c e s .  Genera l ly  a c c e p t e d  ac tuar ia l  p r inc ip les  and p r a c t i c e s  are s t andards  

t ha t  have been  r e c o g n i z e d  by e i the r  the  law or by the  p ro fes s ion  as app ropr i a t e  

for app l ica t ion  in spec i f ic  ac tuar ia l  con tex t s .  They  inc lude ,  in order  of legal  

i m p o r t a n c e ,  (1) s t a t u t e s  or regula t ions ,  (Z) p r inc ip les  or s tandards  a r t i c u l a t e d  by 

the  profess ion,  (3) p rofess iona l  l i t e r a tu r e ,  and (4) t e s t i m o n y  f rom exper t  

wi tnesses .  

LIABrr.rrY CONTROLS 

Some in te rna l  p rocedu re s  have app l i ca t ion  to the  va lua t ion  ac tua ry  to l imi t  

po t e n t i a l  l iabil i ty.  F i rs t ,  a va r i e ty  of proposa ls  migh t  be cons ide red  at  l eng th  for 

in-house  t ra in ing  of all pe rsonne l ,  t echn ica l  support9 work paper  d o c u m e n t a t i o n ,  

and pee r  rev iew of work p roduc t s .  

A second  a rea  for  avo idance  of persona l  l iabi l i ty  is i n c o r p o r a t i o n .  Al though  the  

s t a t e  laws vary  cons iderab ly  on w h e t h e r  ac tua r i e s  may  form profess iona l  

corpora t ions ,  and the  e x t e n t  of persona l  p r o t e c t i o n  from l iabi l i ty  tha t  such 

s t a t e s  o f fe r  var ies  widely,  i ncorpora t ion  is a m e a s u r e  tha t  should be i n v e s t i g a t e d  

by po t e n t i a l  va lua t ion  ac tuar ies .  

Ano the r  major  a rea  for l imi t ing  l iabi l i ty  for  the  va lua t ion  ac tua ry  is l imi t a t ions  

in the  s t a t e m e n t  of ac tua r ia l  opinion. As I said be fo re ,  the  p roposed  
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R e c o m m e n d a t i o n  7 and I n t e r p r e t a t i o n  7-B m a k e  a m p l e  r e f e r e n c e  to  the  n e e d  for  

l i m i t a t i o n s  when the  a c t u a r y  does not  f e e l  able to  exp re s s  an unqua l i f i ed  opinion.  

F ina l ly ,  t h e r e  a r e  f ou r  bas ic  t ypes  of q u a l i f i c a t i o n s  t ha t  aud i to r s  c u s t o m a r i l y  use 

in t h e i r  r e p o r t s ,  and t h e s e  q u a l i f i c a t i o n s  migh t  be  c o n s i d e r e d  by v a l u a t i o n  

a c t u a r i e s .  B e c a u s e  t h e y  have  b e e n  u t i l i z e d  fo r  s o m e  t i m e  wi th in  the  a c c o u n t i n g  

p r o f e s s i o n ,  t h e y  h a v e  a t t a i n e d  a d e g r e e  of  a c c e p t a n c e  and u n d e r s t a n d i n g  wi th in  

f i na nc i a l  c o m m u n i t i e s  as words  of  a r t  wi th  v e r y  s p e c i f i c  mean ings .  These  a re  

the  " e x c e p t  for"  l i m i t a t i o n ,  t h e  " sub jec t  to" l i m i t a t i o n , "  the  " adve r se"  

q u a l i f i c a t i o n ,  and the  d i s c l a i m er .  T i m e  does  no t  al low discussion,  but  you  are  

now p l a c e d  on your  own inqu i ry  n o t i c e  to  i n v e s t i g a t e  w h e t h e r  t he se  ph ra ses  can  

be  used  in your  work  as a v a l u a t i o n  a c t u a r y .  

LIABILrFY AND EMPLOYMENT STATUS 

The distinctions between the in-house valuation actuary and the consulting 

valuation actuary in terms of potential liability are essentially minor. Both can 

be sued by the company, by the stockholders or policyholders, or by outside 

parties who rely on their opinions. Both can be sued in contract or in tort. The 

in-house valuation actuary can attempt to limit potential liability by receiving a 

promise of indemnification from the board of directors; the consulting valuation 

actuary can attempt to limit potential liability through a carefully prepared and 

executed engagement letter. 
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What is of much g r e a t e r  s ignif icance is tha t  both the in-house ac tua ry  and the 

consult ing valuation a c t ua r y  face  g r e a t e r  po ten t ia l  l iabil i ty exposure under the 

valuat ion ac tua ry  concept  than that  f aced  by ac tuar ies  now engaged in l ife 

insurance  f inancial  report ing.  

CONCLUSIONS 

There  is much here  for considerat ion and digestion. Perhaps  most s ignif icant  is 

the fac t  tha t  by increasing the scope of the valuat ion ac tuary ' s  duties,  the na tu re  

and scope of potent ia l  professional  l iabil i ty also increase .  Many steps can be 

taken  to l imit  the  ex ten t  of this increase  in po ten t ia l  liability. Never the less ,  

this potent ia l  professional  l iabil i ty will increase .  

Some would argue tha t  this inevi table  inc rease  in po ten t ia l  professional  l iabil i ty 

needs to be quant i f ied  prior to proceeding.  Unfo r tuna te ly ,  as an a t t o rney  I am 

no more  able to prec i se ly  def ine the ex ten t  of this inc reased  l iabil i ty po ten t ia l  

than the ac tuar ia l  profession can prec ise ly  def ine  the words, "reasonable" and 

"plausible." 

The increased  potent ia l  for professional  l iabil i ty may  be considered to be the  

pr ice  to pay for an expanded professional  ac tuar ia l  role in the f inancial  repor t ing  

of insurance companies.  Whether  tha t  pr ice  is excess ive ,  reasonable,  or a real  

bargain is a jud=ment  to be made  in the  f i rs t  ins tance  by the  profession, and 

u l t ima te ly  by the indust ry  and its regulators .  

6-13 




